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Gaming The statutes in some states 
Statutes. which make checks, bills, 
notes or certificates of deposit void 
when issued or transferred for money 
lost by gambling, often work great 
hardships to innocent purchasers 
who are unable to tell, by any- 
thing appearing on the face of the 
instruments negotiated to them, 
that there anything wrong in 
their history, or that they have been 
issued or indorsed for an illegal, 
gaming consideration. In Colorado 
there is such a statute, but fortuna- 
ately for citizens in other states, 
its operation is confined to trans- 
actions within the State of Color- 
This is made clear by a de- 
cision which we publish in this num- 


is 


ado. 


ber. A man deposited $1,000 in a 
Colorado bank and received the 
bank’s negotiable certificate of de- 
posit, payable one year after date. 
When in Texas, the payee of this cer- 
tificate engaged in gambling and lost 
money at ‘‘ Three-Card Monte” and for 
the money lost he indorsed over his 
certificate to the winner. The win- 
ner indorsed the certificate to a firm 
of Texas bankers in exchange for 
cash. This was all before its ma- 
turity. Payment of the certificate 
was refused and the Texas bankers 
brought suit upon it in Colorado 
against the issuing bank and in- 
dorsers. The payee pleaded the Col- 
orado gaming statute in avoidance 
of the transaction. Had the bank- 
ing firm been located in Colorado 
and bought the certificate in that 
state it would, doubtless, have lost 
its money, notwithstanding it was 
absolutely innocent and bought the 
certificate the same as banks all 
over the country are every day 
purchasing negotiable certificates of 
deposit issued in the ordinary form, 
relying upon their negotiable char- 
acter to protect them from equities 
or defenses between the original par- 
ties. But being located in Texas, 
the Colorado court held that the 
state gaming statute had no extra- 
territorial force and did not apply 
to the transaction of indorsement 
and transfer which, made in 
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Texas, was governed by Texas, and 
not Colorado, law. The court pre- 
sumed that the law merchant, or 
common law, prevailed in Texas, 
under which the bona fide purchaser 
of a negotiable instrument given in 
consideration of a gaming debt is 
protected, and it fortified this pre- 
sumption by referring to a decision 
of the Texas court rendered in 1890, 
to the effect that under the law of 
that state a promissory note, the 
sole consideration for which was a 
gaming debt, was not void, but was 
good and enforceable in the hands 
of an innocent indorsee for value 
before maturity; and that such a 
note, as well as all contracts hav- 
ing a similar consideration, were 
voidable only as between the parties, 
and also between the maker and 
indorsee after maturity, or with no- 
tice. As a consequence, the Texas 
bankers were protected and given 
judgment for the amount of the cer- 
tificate, free from the defense that 
it had been indorsed over for a 
gaming consideration. 

Wherever state gaming statutes ex- 
ist, which operate to make nego- 
tiable instruments issued or trans- 
ferred for a gambling debt void, and 
not voidable merely, they constitute 
a serious menace to the commercial 
world, for it is absolutely impossible 
for the bona fide purchaser of a 
negotiable instrument, in the large 
majority of cases, to know its past 
history, and that it has been given 
or transferred for a gaming debt, 
any more than he can know that a 
purchased instrument has been issued 
or transferred through fraud, or 
without consideration, from which 
defenses he is everywhere protected. 
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It should be the policy of every state 
in the Union to so qualify their 
gaming statutes, as to protect thie 
innocent commercial purchaser. As 
between him, on the one hand, and 
the one who issues or transfers the 
instrument for money lost at gam- 
ing, on the other, the moral guilt is 
with the latter, while the equities 
are all in favor of the former. 


In many of the states, forms 
of promissory notes have 
been in common use containing a 
clause authorizing a confession of 
judgment. For example, the ordin- 
ary form of judgment note used in 
Pennsylvania has been substantially 
as follows : 


Judgment 
Notes. 


dollars 
without defalcation, value re- 
ceived, waiving inquisition and 
exemption. And I empower any 
attorney of any court of record 
within the United States to ap- 
pear for me and confess judg- 
ment against me, for above sum 
with the above waivers, costs of 
suit, release of errors, and 5 per 
cent. attorney’s commission. 


Under the above form of note the 
holder can enter judgment thereon 
before maturity, which is frequently 
done in order to obtain a lien on 
real estate. 

In Wisconsin a form of judgment 
note is frequently met with which 
contains a power of attorney author- 
izing a confession of judgment at 
any time after its execution, wheth- 
er due or not. 
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When the Negotiable ,Instruments 
Law came to be enacted in Pennsyl- 
vania and in Wisconsin, it contained 
a provision that the negotiable char- 
acter of an instrument, otherwise 
negotiable, is not affected by a pro- 
vision which “authorizes a confession 
of judgment if the instrument be not 
paid at maturity.” 

Many bankers, after the adoption 
of this law, jumped to the conclusion 
that this provision made judgment 
notes containing clauses of the char- 
acter above shown negotiable, chang- 
ing the judicial law which formerly 
existed, under which they were held 
non-negotiable. We discussed this 
question in the Journal for October, 
1901 (page 801), and reached the 
conclusion that notes authorizing 
confession of judgment before matur- 
ity were not negotiable under the 
terms of the act; that the act only 
made negotiable those notes which 
came within its terms, namely, those 
which authorized confession of judg- 
ment after they became due, if the 
instrument was not paid at matur- 
ity. This conclusion is now fortified 
by the decision of the Supreme Court 
of Wisconsin which we publish in this 
number. The court holds that a 
promissory note which contains a 
clause under which judgment can be 
entered upon it at any time after its 
date, whether due or not, is not ne- 
gotiable, because the time of pay- 
ment depends upon the whim or ca- 
price of the holder and is absolutely 
uncertain; and it holds that the pro- 
vision of the Negotiable Instruments 
Law which we have quoted does not 
change the law in this respect, as 
that provision only makes negoti- 
able those particular notes wherein 
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the authorization to confess judg- 
ment is in case the instrument is not 
paid at maturity. 

Students of the Negotiable Instru- 
ments Law, therefore, may readily 
see the effect of the law. All judg- 
ment notes are not negotiable. 
Whenever the clause authorizes con- 
fession of judgment before maturity, 
they remain non-negotiable, as at 
common law. Only when the clause 
restricts the confession of judgment, 
so that it does not operate until 
maturity, if the instrument is not 
then paid, are the notes containing 
it negotiable under the act. 


A case illustrating the 
protection accorded to 
bona fide purchasers of warehouse 
receipts, when they are made nego- 
tiable by a state statute, is afforded 
by the decision of the Court of Ap- 


Negotiable W :re- 
house Receipts. 


peals of Kentucky in Farmer v. Eth- 
eridge, which we publish in this num- 
ber. The Kentucky statute makes 
all receipts issued by any warehouse- 
man, as provided in the act, negoti- 
able and transferable by indorsement 
in blank or by special indorsement 
with like liability as bills of exchange, 
and it provides that if there be a 
lien on the property, the character 
and existence of the lien shall be set 
forth in the receipt. 

In the case before the court, a 
warehouse was conducted by two 
partners. One of the partners, in 
fraud of his co-partner, issued a ne- 
gotiable warehouse receipt in the 
name of the partnership, represent- 
ing tobacco deposited by the issuing 
partner, which contained no notice 
of any lien of the warehouse on the 
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property. In fact, this issuing part- 
ner had verbally pledged the tobacco 
deposited as security for a loan of 
money from the partnership, and so 
had no right to issue the receipt. 
This receipt he took over into Ten- 
nessee and pledged it as security for 
a loan of money. The question be- 
fore the court was whether the re- 
ceipt was valid and negotiable so as 
to entitle the Tennessee purchaser to 
the tobacco, free from the claim of 
the partnership. The defrauded part- 
ner, on behalf of the partnership, 
contended that the statute making 
warehouse receipts negotiable in Ken- 
tucky was enacted solely for the 
benefit of citizens of that common- 
wealth, and that as the money bor- 
rowed upon the faith of the ware- 
house receipt was in Tennessee, 
and from citizens of Tennessee the 
purchasers were not protected there- 
by, but held the receipt subject to 
the defense of the partnership that 
there had been fraud in its issue. 
The court, as will be seen from the 
decision published, holds that the 
Tennessee purchasers are protected. 
The receipt, it says, was a negotiable 
instrument under the statutes of 
Kentucky, and its negotiability was 
not confined within the limits of 
that state. The Kentucky statute 
was designed to advance the com- 
mercial interests of the state in af- 
fording facilities for making sales of 
personal property in warehouse with- 
out actual delivery, and to enable 
the owners, by transfer of the ware- 
house receipts, to pledge the property 
for the advance of money or in pay- 
ment of debts. There is nothing in 
the statute, the court says, which 
limits the negotiable character of 
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these receipts to transactions had in 
the state with citizens thereof, and 
such a construction would be at 
variance with the intention of the 
statute. 


Collecting 


A bank in Kentucky 
Bank’s Duty. , 


received for collection a 
sight draft with a bill of lading rep- 
resenting books attached, coupled 
with instructions to ccllectand remit 
for the draft, and to allow the drawee 
ten days in which to examine the 
books. The bank construed these 
instructions to mean that it was to 
allow the drawee to have possession 
of the books for ten days in which 
to examine them, before payment of 
the draft, and it accordingly surren- 
dered their possession, without first 
receiving payment; but at the end 
of the ten days the drawee refused 
either to pay the draft or to return 
the books. The shipper thereupon 
sued the bank for negligence. The 
case is reported in this number, and 
affords an instructive statement of 


the law as to the duty of a 
collecting bank under such cir- 
cumstances. The trial court took 


the view that the bank should not 
have surrendered the books before 
it received payment; but it found 
that after this had been done, the 
shipper of the books acted in such a 
way as to constitute a waiver of its 
negligence; hence, the bank was not 
liable. The Court of Appeals of Ken- 


tucky affirm the judgment of non- 
liability of the bank, but takes a 
different view on the question of the 
bank’ s action in surrendering the 
books as constituting negligence. It 
holds that in the absence of proof of 
usage or custom among banks as to 
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drafts with bill of lading attached, 
when examination is to be permitted, 
the instruction by the shipper in this 
case might be construed to authorize 
the bank to give the drawee posses- 
sion of the books for ten days in 
which to examine, before payment of 
the draft. The trial court, however, 
having found as a fact that the pay- 
ment must be made before delivery 
and that the bank was guilty of neg- 
ligence in making delivery before re- 
ceiving payment, the higher court 
finds it unnecessary to further dis- 
cuss the correctness of this finding, 
for, even assuming the bank negli- 
gent, the shipper’s subsequent waiver 
of the action of the bank in so de- 
livering the goods, rendered it non- 
liable in any event. 

This case teaches the necessity that 
a bank should have definite instruc- 
tions in matters of this kind. Ordi- 
narily, of course, a bank has no right 
to surrender goods attached to a 
sight draft, before receiving payment. 
The transaction is not a sale on 
credit, as is the case where:a bill of 
lading accompanies a time draft, in 
whichcase the bank may surrender the 
goods upon acceptance of the draft, 
before payment. And before a bank 
should feel authorized to surrender 
goods accompanied by a sight draft, 
without receiving payment, it should 
see that its instructions permitting 
such delivery of the goods are clear 

nd definite. 


Taking Paper 


The Wisconsin case of 
from Agen's : 


Freewill Baptists v. Bab- 
ler, reported in this number, is useful 
as a reminder to the banker of the 
necessity of exercising care and in- 
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quiry, before taking paper from 
drawers or payees who sign or in- 
dorse as agents, trustees, or in other 
fiduciary capacity, as to the author- 
ity of the agent and the ownership 
of the paper so drawn or indorsed, 
where the paper is transferred as the 
individual property of the agent or 
trustee. We have published many 
cases where creditors, who have 
taken from their debtors in pay- 
ment of their individual debts, checks 
signed by such debtors as agent or 
trustee, have been charged with no. 
tice as to the ownership and have 
been compelled to refund to the 
real owner where a misappropriation 
has been proved. Forms of breaches 
of trust by agents in the negotiation 
of paper belonging to their princi- 
pals have occurred in considerable 
variety, and a full statement of the 
cases would fill a volume. In the 
case we now publish, a corporation 
owned a note which was made pay- 
able to its treasurer or his successor 
in office. The treasurer indorsed the 
note to another, part in payment of 
his individual debt, and part for cash 
advanced. It is held the form of 
the instrument is such as to put the 
purchaser on inquiry as to the au- 
thority of the agent, and it being 
proved that the note belonged to the 
corporation and that the treasurer 
had no authority to transfer it as 
he did, the purchaser is compelled to 
return the note to its real owner, the 
corporation. 


American Trade 


The growth of Ameri- 
with China 


can trade with China 
and the increasing popularity of 
American goods in that country, 
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are shown by two official statements 
which have just reached the Treasury 
Bureau of Statistics. One of these is 
the Report of the Foreign Commerce 
of China in 1901, by customs dis- 
tricts, which contains the detailed 
reports of the customs officials of 
each district, as well as a summariza- 
tion of the total commerce of the 
year; while the other consists of some 
extracts from the report of the Brit- 
ish Commercial Attache in China, Mr. 
J. W. Jamieson. The general report 
on the commerce of China for the 
year 1901 shows that the imports 
from the United States have grown 
from 5,093,182 haikwan taelsin 1895 
to 23,529,606 in 1901; while those 
from Great Britain grew from 33,- 
960,060 taels in 1895 to 41,223,538 
taels in 1901; those from Russia, 
from 1,791,658 taels in 1895 to 3,- 
015,756 taels in 1901, and those 
from the Continent of Europe, Russia 
excepted, from 7,552,099 taels in 
1895 to 17,046,453 taels in 1901, 
showing a much more rapid gain 
proportionately in imports from the 
United States than from the United 
Kingdom or other countries of Eu- 
rope. 

Cotton goods and flour are the 
items of importations from the 
United States which show the great- 
est gain, and in cotton goods especi- 
ally the increasing popularity of the 
American product seems to be caus- 
ing some anxiety on the part of Eu- 
ropean manufacturers and represent- 
atives of European manufacturing 
countries. Commercial Attache Ja- 
mieson, commenting upon this fact, 
says that “cotton manufacturers are 
finding it increasingly difficult to com- 
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pete with the United States, particu- 
larlyinthecoarser grades of cottons.” 
The American manufacturer, he says, 
enjoys advantages in the way of 
geographical position, transport 
rates and improved machinery. In 
grey goods the competition is es- 
pecially strong, while in other lines 
American goods are at least holding 
their own. In cotton yarns the 
United States has, up to this time, 
made no effort tosupply the demand, 
Great Britain, Japan and India being 
the chief competitors for that class 
of merchandise, nearly all the cotton 
yarn exported from India being sent 
to the markets of China. The value 
of cotton yarns imported into China 
in 1901-was 48,000,000 haikwan 
taels, or about $35,000,000. 
Especially interesting is a report 
from the Collector of Customs at 
Newchwang, located in the extreme 
northeast of China, a section in which 
American goods are supposed to be 
especially popular, and to which a 
large share of those entering China 
via Shanghai, the most important 
port of entry, finally make their way, 
largely for distribution in Manchuria. 
“Dealing first with foreign goods,” 
says the report, ‘‘ we find that Amer- 
ican drills almost held their own in 
comparison with 1899, being 546,- 
123 pieces, against 584,877. Of 
American jeans and sheetings , 52,473 
and 979,559 pieces came in, against 
29,630 and 1,101,885 pieces, respect- 
ively, in 1899. The value of the 
three articles during the year, includ- 
ing the small direct arrivals, was 
5,653,661 haikwan taels, or about 
33 per cent. of the total foreign im- 
portations into this port.” 
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A COURSE OF STUDY 


OF THE 


NEGOTIABLE INSTRUMENTS LAW 


Connecticut, July 15, 1897 
Colorado, July 19, 1897 
Florida, Aug. 4, 1897 
New York, Oct. 1, 1897 
Virginia, Mar. 3, 1898 
Maryland, Mar. 29, 1898 
Massachusetts, Jan. 1, 1899 


Oregon, Feb. 16, 1899 
North Dakota, March 7, 1899 
Nor. Carolina, March 8, 1899 
Washington, March 22, 1899 
Wisconsin, May 15, 1899 
Tennessee, May 16, 1899 
Rhode Island, July 1, 1899 





Utah, July 1, 1899 
Arizona, Sept. I, 1901 
Pennsylvania, Sep. 2, 1901 
Dist. of C., Jan. 1, 1902 
New Jersey, Apl. 4, 1902 
Iowa, April 12, 1902 
Ohio, January 1, 1903 


Commenced in June 1899 number 


NoTE.—As enacted in New York, the Nego- 
t'able Instruments Law is divided into nineteen 
articles as follows: 


1. General Provisions (Sections 1—17) 

2. Negotiable Instruments: Form and Inter- 
pretation (20—42) 

. Consideration (50—55) 

. Negotiation (60—8o) 

. Rights of holder (g0— 98) 

. Liabilities of parties (110—119) 

. Presentment for payment (130—148 
8. Notice of dishonor (160—189) 
9. Discharge (200—206) 
10. Bills of exchange (210—215) 
11. Acceptance (220—230) 
12. Presentment for acceptance (240 - 248) 
13. Protest (260—268) 
14. Acceptance for honor (280-290) 
15. Payment for honor (300—306) 
16. Bills in a set (310—3I5) 
17. Promissory notes and checks (320—325) 
18. Notes given for patent rights (330—332) 
19. Laws repealed; When takes effect (340— 

341) 

The provisions of the law naturally fall under 
four general classifications: 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

d. Promissory Notes and Checks. 

The text of the law is the same in all the 
States (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not uniform. There 
is, however, the same continuity of articles and 
text, except that in some instances “General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


Dur & WwW 


™s 





NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE XI ACCEPTANCE OF BILLS 
OF EXCHANGE. 


(Continued. ) 


We have seen that the acceptance 
of a bill is the signification by the 
drawee of his assent to the order of 
the drawer. We now approach sec- 
tions 227, 228, 229 and 230. These 
sections define the two kinds of ac- 
ceptance, namely, general and quali- 
fied, show when an acceptance is to 
be deemed one or the other, and the 
rights of the parties as to a qualified 
acceptance. When a man draws a 
bill of exchange upon another, he 
expects that it will be accepted by 
the drawee according to its terms, 
that is to say, that it will be accept- 
ed generally without qualification as 
to time or place, or for only a por- 
tion of the amount, or upon some 
condition, or by less than all the 
drawees where there are more than 
one; and if the holder takes an ac- 
ceptance which is not general, but 
which is qualified in any of these 
ways, which are more particularly 
set out in section 229, the drawer 
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and indorsers are discharged from 
liability on the bill, unless they have 
authorized the qualified acceptance 
or subsequently assented thereto. Of 
course the acceptor, from his stand- 
point, may see fit to make such 
qualification in his acceptance as he 
feels he has a right to in his rela- 
tions with the drawer, and where a 
qualified acceptance is taken, the 
liability of the acceptor to the holder 
is governed by its terms; but so far 
as the holder’s recourse upon the 
drawer and indorsers is concerned, 
he must refuse a qualified accept- 
ance, unless authorized or assented to 
by such parties. Sections 227, 228, 
229 and 230, which we are to con- 
sider in detail, are as follows: 


Section 227. Kinds of Acceptance. 
—An acceptance is either general or 
qualified. A general acceptance as- 
sents without qualification to the 
order of the drawer. A qualified ac- 
ceptance in express terms varies the 
effect of the bill as drawn. 

Sec. 228. What Constitutes a Gen- 
eral Acceptance-—An acceptance to 
pay ata particular place is a general 
acceptance, unless it expressly states 
that the bill is to be paid there only 
and not elsewhere. 

Sec. 229. Qualified Acceptance.—An 
acceptance is qualified which is: 

1. Conditional, that is to say, 
which. makes payment by the ac- 
ceptor dependent on the fulfilment of 
a condition therein stated; 

2. Partial, that is to say, an ac- 
ceptance to pay part only of the 
amount for which the bill is drawn; 

3. Local, that is to say, an accept- 
ance to pay only at a particular 
place; . 

4. Qualified as to time; 

5. The acceptance of some one or 
more of the drawees, but not of all. 

Sec. 230. Rights of Parties as to 
Qualified Acceptance. — The holder 


may refuse to take a qualified ac- 
ceptance, and if he does not obtain 
an unqualified acceptance, he may 
treat the bill as dishonored by non- 
acceptance. Where a qualified acce)t- 
ance is taken, the drawer and in- 
dorsers are discharged from liability 
on the bill, unless they have express- 
ly or impliedly authorized the holder 
to take a qualified acceptance, or 
subsequently assent thereto. When 
the drawer or an indorser receives 
notice of a qualified acceptance, he 
must within a reasonable time ex- 
press his dissent to the holder, or he 
will be deemed to have assented 
thereto. 


One of the most important ques- 
tions which arises under these sec- 
tions is as to the nature of an ac- 
ceptance, whether general or quali- 
fied, where a bill drawn upon a 
drawee generally is accepted payable 
at a particular place. Suppose a bill 
is drawn upon “A B, New York 
City,” and the drawee accepts it in 
one of the following forms: 


2... "A oe 

2. “‘Accepted payable at First 
National Bank, New York 
City, A B;” 

3. “Accepted payable only at 
First National Bank, New 
York City, A B;” 

4. ‘“‘Accepted payable at First 
National Bank, Jersey City, 
a a el 


Merchants in business, upon whom 
bills are drawn, generally keep their 
money in bank and not in their of- 
fices, and make their payments by 
checks or acceptances payable at 
their bankers; and tlie question is 
of the greatest importance, both to 
holders of bills for acceptance and 
to collecting agents for such hold- 
ers, whether acceptances made pay- 
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able at banks in any one of the 
forms suggested above are qualified, 


so that if taken, non-consenting 
drawers and indorsers upon such 
bills will be discharged and _ the 


money lost where, for any reason, 
the acceptor defaults in making pay- 
ment. 

Of course form 1, is a general ac- 
ceptance; and a reading of the provi- 
sions of section 228, taken by itself, 
that ‘‘an acceptance to pay ata par- 
ticular place is a general acceptance 
unless it expresslystates that the bill 
is to be paid there only and not else- 
where,’’ would seem to make forms 
2 and 4—acceptances payable at a 
bank in the same city and in another 
city—also general acceptances, while 
form 3, being payable only at a 
bank and not elsewhere, would be a 
qualified acceptance. 

sut while there is no question that 
an acceptance payable at a bank in 
the same city (form 2) is a general 
acceptance, there is serious question 
whether an acceptance made payable 
by the drawee at a bank in another 
city (form 4) is a general accept- 
ance, notwithstanding the apparent- 
ly plain provisions of section 228. 
Suppose the drawee, in New York 
City, should make his acceptance 
payable at the First National Bank, 
San Francisco, Cal. Would not this 
be an important qualification of 
the order of the drawer, which 
contemplated payment in New York 
City, changing or varying the effect 
of the bill as drawn, by adding to 
the length of time of its payment 
and prolongation of the liabilities 
of the parties contingently liable? If 
it is a general acceptance for the 
drawee in New York to accept a bill 
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payable at the First National Bank 
in Jersey City, N. J., then with equal 
reason, it is a general acceptance if 
he makes it payable at a bank in 
San Francisco, Cal., or in Hong 
Kong, China. But that this would 
be a qualified acceptance can hardly 
be doubted. It seems clear, therefore, 
that section 228 in providing that 
‘‘an acceptance to pay at a particu- 
lar place is a general acceptance”’ 
must have some qualification or limit 
to its effect, and we think this limit 
(although it is to be regretted the 
act isnot plainer on the point) is 
where the acceptance is made pay- 
able at a bank, or at a particular 
place, in the same city. Then the 
acceptance is a general acceptance. 
But where the acceptance is made 
pavable at a bank, or other place, 
not in the same city or town of the 
drawee, then the acceptance must be 
regarded as qualified—not in accord- 
ance with the tenor of the bill and 
the implied contract of drawer and 
indorser that the money is to be 
paid in the place of the drawee—and 
such an acceptance falls within the 
definition of section 227 that ‘a 
qualified acceptance in express terms 
varies the effect of the bill as 
drawn;” and if taken by the holder 
without the authorization or subse- 
quent assent of drawer and indorsers, 
they are discharged. 

This construction of the provisions 
of the act harmonizes with the deci- 
sions in which questions as to the 
effect of accepting a bill payable at 
a bank in the same city of the 
drawee, and in another city, have 
been passed upon. 

A brief review of some of the im- 
portant decisions may be appropri- 
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ate in this connection. In the year 
1820 an important case came before 
the House of Lords in England 
(Rowe v. Young, 2 Brod. & Bing. 
165). A bill of exchange had been 
drawn upon Joshua Rowe at Tor- 
point in England, and Rowe had 
accepted it, ‘‘payable at Sir John 
Perring & Co., Bankers, London.” 
The acceptor was sued by the holder, 
but he had not averred and proved 
presentment at the bankers. If the 
acceptance was general (i.e., pay- 
able anywhere) this was not neces- 
sary, but if it was qualified it was 
necessary for the holder to prove 
that the bill had been presented at 
the place where payable, in order to 
hold the acceptor. The court held 
that where an acceptance was made 
payable at a particular place, it was 
a qualified acceptance, and it was 
necessary to aver and prove present- 
ment at such place. This decision 
was contrary to commercial under- 
standing, and immediately an act of 
parliament was passed (1 and 2 
Geo. 4, Ch. 78) declaring that “ after 
the 1st of August, 1821, if any per- 
son shall accept a bill of exchange 
payable at the house of a banker or 
other place, without further expres- 
sion in his acceptance, such accept- 
ance shall be deemed and taken to 
be, to all intents and purposes, a 
general acceptance of such bill. But 
if the acceptor shall, in his accept- 
ance, express that he accepts the 
bill payable at a banker’s house or 
other place only, and not otherwise 
or elsewhere, such acceptance shall 
be a qualified acceptance of such bill, 
and the acceptor shall not be liable 
to pay the bill, except in default of 
payment when such payment shall 
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have been first duly demanded at 
such banker’s house ur other place.” 

lt will be seen that the case in 
which this decision was made, and 
which gave rise to the correcting 
statute, to which the parentage of 
section 228 of the Negotiable In- 
struments Law can be traced, was 
one involving the liability of an ac- 
ceptor upon his acceptance—whether, 
where he had accepted a bill payable 
at a particular bank, the holder 
could sue him without first showing 
presentment at such particular place 
and make it incumbent on the ac- 
ceptor, if he would save interest and 
costs, to affirmatively prove he had 
the money at the place ready to pay; 
or whether the holder could not sue 
the acceptor at all, without showing 
a previous presentment at the par- 
ticular place. 

But the question of the liability of 
an acceptor upon an acceptance pay- 
able at a particular place is entirely 
distinct from the question of the ef- 
fect of an acceptance, made payable 
at a particular place, as a variation 
of the terms of a draft so as to dis- 
charge the drawer and indorsers from 
liability. This distinctive question 
has been considered in several decis- 
ions in this country and has resulted 
in the adoption of the judicial rule 
that where an acceptance is made 
payable at a particular place in the 
same city, it is not a variation of 
the terms of the bill but is a general 
acceptance, but where the accept- 
ance is made payable at a _ place 
in another city, there is such a 
variance which will result in the dis- 
charge of the drawer and indorsers, 
unless they have authorized or con- 
sented thereto. 
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This rule, and the reasons therefor, 
will be shown by a brief reference to 
some of thecases. In Niagara District 
Bank v. Fairman, 31 Barb. 403, a 
bill of exchange was addressed to the 
drawee at Cobourg, N. Y. It was ac- 
cepted by the drawee “payable at 
the Bank of Upper Canada, Port 
Hope,’”’ ten miles distant. The draw- 
er was held discharged. The court 
said that if the Bank of Upper Can- 
ada was located in the same city or 
town or village where the acceptors 
resided, the acceptance payable at 
the bank would have been proper, as 
it would not then have been a de- 
parture from the tenor of the bill, 
but would have merely fixed a place 
of payment for the mutual conven- 
ience of the acceptor and the holder, 
which would work no possible injury 
to the drawer or indorsers, not af- 
fecting the time for presentment or 
for the service of notice of non-pay- 
ment. But, said the court, the ac- 
ceptance of a bill at a different place 
from that of the residence of the 
drawee is a material departure from 
the bill. The acceptance becomes a 
part of the bill, and any material 
variance from its tenor and import, 
made in the terms or manner of the 
acceptance taken by the holder, must 
be at his own risk and must dis- 
charge the drawer. While Port Hope, 
said the court, was only ten miles 
distant from Cobourg, it might have 
been, so far as the proof showed, 
150 miles away, in which case the 
materiality of the alteration of the 
bill in the mode of its acceptance 
would be quite apparent, as it might 
make a difference of several days in 
the time of the receipt by the drawer 
of the notice of non-payment. If 
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the place of payment in sucha case 
could be fixed ten miles distant from 
the place of residence of the acceptor 
it might, with equal reason, be placed 
150 miles away. The court said there 
could be no safe rule except to con- 
fine the power of designation by the 
acceptor of the place of payment, to 
some place within the limits of his 
own town or village. It is the right 
of the drawer or indorser of negoti- 
able paper, it said, to have it pre- 
sented to the acceptor or maker for 
payment at his place of residence un- 
less it is, on the face of the paper, 
originally made payable at some 
specific place, with the single excep- 
tion that the acceptor may vary it to 
the extent of making it payable at 
some place within the limits of his 
own town or village, other than his 
residence. 

In Troy City Bank v. Lauman, 
19 N. Y. 477, a draft was drawn at 
Buffalo upon a drawee in New York 
city who accepted it “payable at 
Continental Bank, New York.’ The 
indorser claimed he was discharged 
because the draft was not duly ac- 
cepted, but the court held it was not 
a material alteration to make the 
draft payable at a designated place 
in the same city. If the draft was 
made payable in another city, then 
the alteration would be material. but 
no possible injury, the court said, 
could result to the drawer or indor- 
ser by making a bill of exchange, di- 
rected to the drawee in a city gener- 
ally, payable at some particular 
place in the same city. 

To the same effect is the Ohio case 
of Myers v. Standart, 11 Ohio St. 39, 
where a bill of exchange drawn in 
Ohio and addressed to a drawee in 
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New York city was accepted “paya- 
ble at Union Bank, New York city.” 
The drawer claimed he was dis- 
charged; but the court held that a 
bill of exchange addressed generally 
to the drawee, in a city, may be ac- 
cepted payable at a particular bank 
in the same city, without dischargiag 
the drawer. The court in this case 
pointed out the distinction between 
the contract of the drawer and payee 
and that of the payee and acceptor, 
and said they should not be con- 
founded. Referring to the rule adopt- 
ed by the English Parliament, chang- 
ing the judicial rule of the House of 
Lords, (and substantially re-enacted 
as section 228 of the Negotiable In- 
struments Law) that where an ac- 
ceptance is made payable at the 
house of a banker or other place, 
without further expression, it is a 
general acceptance, but if the accep- 
tor expresses that he accepts the bill 
at a banker’s house or other place 
only, and not otherwise or elsewhere, 
in that case it shall be a qualified 
acceptance, the court said: 

“It will be observed that the rule 
applies to cases where a bill is 
addressed to a drawee in a city 
generally, and accepted payable at 
some particular place in that city. 
It would not apply where the bill 
was accepted payable at some other 
city or place. This might injuriously 
affect the drawer in the time and 
mode of forwarding funds to meet the 
bill, and of receiving notice of dis- 
honor. But where in the same city 
a particular location or agency is 
designated for the coming together 
of the parties to pay and receive, it 
is difficult to perceive how any injury 
therefrom can result to the drawer. 
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In a large city in many cases, such 
an arrangement would be very con- 
venient and we see no reason why it 
should not be allowed.” 

Upon the question, therefore, wheth- 
er an acceptance made payable at a 
bank in a city other than that of 
the drawee’s residence, is a general 
or a qualified acceptance, it is rea- 
sonalle to conclude, in the light of 
the decisions, and the history of 
the subject, that section 228 which 
provides that ‘‘an acceptance to pay 
at a particular place is a general 
acceptance unless it expressly states 
that the bill is to be paid there only 
and not elsewnere’’ does not apply, 
but that such an acceptance is a 
qualified acceptance and falls within 
the definition of section 227 that ‘‘a 
qualified acceptance in express terms 
varies the effect of the bill as drawn;”’ 
and further, that section 228 only 
applies to make the acceptance gen- 
eral where it is made payable within 
the limits of the city of the drawee’s 
residence. 

As a result of this discussion,where 
a bill is drawn upon “A. B., New 
York city,’ and the drawee accepts 
it in either one of the following 
forms : 

1. “A. B.” is a general 
ance; 

2. ‘‘Accepted payable at First Na- 
tional Bank, New York city, A. B.” 
is a general acceptance; 

3. ‘‘Accepted payable only at 
First National Bank New York city, 
A. B.” is a qualified acceptance; 

4. ‘‘Accepted payable at First Na- 
tional Bank, Jersey City, N. J., A. 
B.” is a qualified acceptance. 

Apart from the question when an 
acceptance made payable at a 


accept- 
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particular place is a general, and 
when it is a qualified, acceptance, 
the following illustrations, taken from 
the decided cases, afford examples of 
other forms of qualified acceptances. 

In Stevens v. Androscoggin Water 
Power Co., 62 Maine, 498, an order 
upon a drawee to pay $134, was ac 
cepted by the drawee’s promising to 
pay if, in settlement with the drawer, 
“there is anything over.’’ The holder 
acceded to the proposition, and there 
was shown to be a balance over, upon 
settlement, exceeding the amount of 
the order, which, notwithstanding the 
promise, the drawee had paid over 
to the drawer. The court held the 
acceptor bound to the holder of the 
order. It said that an acceptance 
may be absolute or conditional; and 
a conditional acceptance at once be- 
comes absolute upon the performance 
or happening of the condition. When 
the acceptance is conditional the 


holder may accept or refuse the of- - 


fer. (See section 230.) In the pres- 
ent case, when the settlement was 
made and the amount due exceeded 
the amount of the order, the accep- 
tor became liable; the conditional 
liability, in the first instance, ripened 
into an absolute liability, and the 
payment of the money, thereafter, to 
the drawer could not defeat the right 
of the holder. 

In Wegersloffe v. Keene, 1 Strange, 
214, a bill of exchange was drawn 
upon a merchant in London for 127 
pounds, and upon presentation the 
drawee accepted to pay 100 pounds, 
part thereof. In anaction by the payee 
against the acceptor, the question in 
the case was whether there could be 
a partial acceptance of a bill of ex- 
change, and the decision was that 
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the partial acceptance was good 
within the custom of merchants. 
Under Section 229-2 of the Negoti- 
able Instruments Law a partial ac- 
ceptance is a qualified acceptance, 
and by section 230, the holder who 
takes, instead of refusing it, releases 
the drawer or indorsers, unless they 
have authorized or assented to it, as 
therein provided. 

The case ot Hatcher v. Stalworth, 
25 Miss. 376, presents an example of 
an acceptance qualified as to time. 
The payee presented a sight bill to 
the drawee, who promised to pay it, 
but could not say when. The court 
held the drawee liable, as acceptor, to 
the payee. It said: ‘‘Where a party 
on whom a bill is drawn at sight, 
offers or promises to pay at a future 
day, that amounts to an acceptance, 
if acceded to by the holder.” 

In Van Strum v. Liljengren, 37 Minn. 
191, a bill of exchange was dated May 
5th, 1883, and no time of payment 
was named in it. The drawee wrote 
upon the bill, ‘‘ Payable the 15th day 
of May, 1883,”’’ which he signed. The 
payee sued the acceptor. The court 
said that the writing constituted an 
acceptance qualified as to time of 
payment; and it refused to allow 
the acceptor to show, in defense, that 
there was no consideration as be- 
tween the drawer and payee of the 
bill. 

In Green v. Raymond, 9 Neb. 295, 
a bill of exchange dated January 31, 
1878, payable ten days after date, 
was ‘accepted payable March 1, 
1878. Action was brought on the 
bill by the payee against the accep- 
tor on March 2, 1878. The court 
said that the holder might have re- 
fused to receive any other than a 
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general acceptance to pay, strictly 
according to the terms of the draft, 
but having taken this qualified one, 
he was bound by its terms, and 
must submit to the legal conse- 
quences. The acceptance acquiesced 
in, the draft, in legal effect, was pre- 
cisely the same, so far as the accep- 
tor’s liability is concerned, as if it 
had been drawn Originally payable 
on the 1st day of March 1878, and 
accepted generally. The measure of 
the acceptors’ liability is the accept- 
ance itself, construed with reference 
to the law under which it was given. 
By this test, he was entitled to three 
days’ grace from March 1st; conse- 
quently, the action brought against 
him March 2nd was premature and 


could not be sustained. The court 
denied the contention of the holder 
that the draft was shorn of its nego- 
tiable character by the qualified 
terms of the acceptance, and hence 


was not entitled to grace. 

The above case is cited to illus- 
trate the obligation of the acceptor, 
upon an acceptance qualified as to 


time. Of course, under the Negotia- 
ble Instruments Law no question of 
three days’ grace added to the time 
of maturity would arise. 

The case of Tombeckbee Bank v. 
Dumell & Lyman, 5 Mason (U.S.C. 
C.) 56, affords an illustration of a 
qualified acceptance (229-5) by the 
“acceptance of some one or more of 
the drawees, but not ofall.” A bill 
of exchange was drawn on Dumell & 
Lyman. The acceptance was made 
by Dumell, after the dissolution of 
the partnership of Dumell & Lyman 
which dissolution had been publicly 
advertised. The holder sued Dumell 
& Lyman, but was held not entitled 
to recover, as no partner has au- 
thority, after dissolution, to bind his 
copartner by a new contract. After 
dissolution of the partnership and 
public notice of it the acceptance as 
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to Lyman was void, and the action 
being joint, upon a joint acceptance, 
fails as to both. 

Byconsent of the parties,the plain- 
tiff discontinued his action as to Ly. 
man, amended his declaration, and 
took judgment against Dumell alone. 

Such an acceptance binds the one 
accepting, but, if received by the 
holder, discharges prior non-consent- 
ing parties. 

Section 230 provides the rules gov- 
erning the liability of drawer and 
indorsers, where the holder takes a 
qualified acceptance, instead of re- 
fusing it and treating the bill as dis- 
honored by non-acceptance. The 
drawer and indorsers are discharged 
from liability unless they have ex- 
pressly or impliedly authorized the 
holder to take a qualified acceptance 
or subsequently assent thereto. 

In Walker v. Bank, 13 Barb. 636, 
the action was against a bank, as 
agent, for negligence in not giving 
notice of dishonor of certain bills. 
The bank had taken an acceptance 
not in accordance with the tenor of 
the bills,and the court held that an- 
tecedent parties weré entitled to no- 
tice of dishonor, the acceptance not 
being absolute. The bank, it is held, 
should have treated the bills as dis- 
honored and given notice of non-ac- 
ceptance to the indorsers, who by 
the omission, were discharged from 
liability. Hence the bank was lia- 
ble for negligence. 

The concluding paragraph of sec- 
tion 230, as to what will constitute 
assent of a drawer or indorser to 
the taking of a qualified accept- 
ance, is important for attention: 
“When the drawer or indorser re- 
ceives notice of a qualified accept- 
ance, he must within a reasonable 
time express his dissent to the hold- 
er, or he will be deemed to have 
assented thereto.” 

This paragraph settles a doubtful 
point in favor of the holder. It was 
discussed in the English case of 
Rowe v. Young, to which we have re 
ferred. 
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THE MEASURE OF DAMAGES FOR WRONGFUL REFUSAL TO 
PAY A BANK CHECK. 


What must a bank or banker pay, 
by way of damages, when by reason 
of mistake or error, a customer’s 
check, against sufficient funds, is re- 
fused payment when presented? What 
are the principles upon which dam- 
ages are based or awarded? 

The law upon this subject has been 
developed during the last seventy-five 
years through decisions of the courts 
in England and in this country, and 
the line of decisions in which the 
question of the measure of damages 
has been considered and passed upon 
affords an interesting and instructive 
body of law. 

It is the purpose of this article mere- 
ly to set forth all these decisions in 
order of their historical development, 
showing the facts in the various cases 
and the discussions of the different 
courts as to the proper rule of law 
which should govern the question of 
determining and assessing the dam- 
age, together with the conclusion 
reached in each particular case. 

The views of the various courts 
upon the measure of damages are 
not entirely in harmony, but it is 
not our purpose at this time to en- 
ter into any discussion of the correct 
theory where the cases do not fully 
accord. By way of general summary, 
it may simply be said that in the 
state of New York the courts take 
the that a customer, whose 
check is dishonored, is entitled to 
nominal damages only, unless he can 
prove actual damages which are a 


view 


direct, natural consequence of the 
dishonor of his check; while in all 
the other states in which the ques- 
tion has come up, the courts take 
the view that the customer is entitled 
to substantial but temperate dam- 
ages, although he does not prove 
any actual damage. In several cases 
where substantial damages have been 
awarded by the jury, the courts be- 
fore whom the judgment has passed 
in review, have deemed them too 
high and have reduced them to an 
amount thought proper, as a condi- 
tion of affirming the judgment. 

For further particulars, let the 
cases speak for themselves : 


ENGLAND. 


In 1830, the case of Marzetti v._ 
Williams (1 Barn. & Ad. 415) arose 


in England. A check on a banker 
for 87 pounds was refused payment 
by his clerk, who said there was not 
sufficient assets, but that the check 
might go through the Clearing- 
house. In fact, there were sufficient 
assets, as an amount had been de- 
posited earlier in the day which in- 
creased the balance to more than 
the amount of the check. It was 
paid on the following day. The cus: 
tomer brought an action of tort as 
for a breach of duty against the 
banker, and alleged he had been in. 
jured in credit and character. There 
was no proof of actual damage. The 
judge who tried the case 
opinion that a refusal to 


was of 
pay a 





754 THE BANKING 
check was a breach of duty for 
which an action would lie, and he 
instructed the jury to find for the 
plaintiff if, in their opinion, a reason- 
able time had intervened between the 
receipt of the deposit which made 
the account good (which had been 
at 11 o’clock) and the presentment 
of the check (shortly before 3), ob- 
serving at the same time that it 
could not be expected, if a sum of 
money was paid to a clerk in a large 
banking office and immediately after- 
wards a check presented to a clerk 
in another part of the office, that 
the clerk to whom the check was 
presented should be immediately ac- 
quainted with the fact of the cash 
having been paid in, but a reason- 
able_time must be allowed for that 
purpose. The jury found for the 
plaintiff, but it does not appear from 
the report of the case what amount 
was awarded as damages, other than 
that the amount was nominal. 

The question before the higher 
court} was whether the plaintiff 
should not be nonsuited, he not 
having proved any actual damage 
at the trial; but it was held that he 
was entitled to the verdict for nom- 
inal damages, although he did not 
prove actual damage. While his ac 
tion was nominally in tort, the court 
held it was in fact founded on con- 
tract, for the banker contracted with 
his customer that he would pay his 
checks, provided he had money in 
his hands belonging to the customer, 
and the court said that the cus- 
tomer, although he may not have 
sustaine | a damage in fact, is en- 
titled to recover nominal damages. 

Evidently at this time nominaldam- 
ages were looked upon as a sufficient 
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reparation and vindication of the 
customer’s name and good credit. 
Between 1830 and 1854, judicial 
thought progressed in England to 
such an extent that at the latter 
date the jury were declared empow- 
ered to award substantial damages 
to a customer whose check was dis- 
honored, although no proof of ac- 
tual damage was made. In Rolin vy. 
Steward (14 Com. B. 595) certain 
checks of a customer aggregating 
111 pounds were dishonored although 
there were sufficient funds on depos- 
it to meet them. The reason for dis- 
honor was because a note for 900 
pounds, which the bank had agreed 
to discount and which had been en- 
tered in full in the customer’s pass- 
book, was not treated as cash, in 
the balance. The customer sued the 
bank for dishonoring his checks. 
Down to the time of the trial the 
bank persisted in its contention that 
the customer was not entitled to 
have the note treated as cash when 
the checks were presented, but this 
was settled against the bank’s con- 
tention by the jury. The 
sented, therefore, was one of a more 
flagrant persistence by the bank in 
an error to the injury of the cus- 
tomer than a case where a mere er- 
ror in the balance is made, and cor- 
rected as soon as discovered. 
was no evidence in the case, how- 
ever, that the customer had 
tained any special damage. The 
trial judge, in leaving the case to 
the jury, thought that they ought 
not to limit their verdict to nomi- 
nal damages, but give to the 
plaintiff such temperate damages as 
they should judge to be a reasonable 
compensation for the injury he must 


case pre- 


There 


sus- 
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have sustained from the dishonor of 
his checks. 

The jury returned a verdict for the 
plaintiff, damages 500 pounds. 

The higher court, before whom the 
case was reviewed, held that the di- 
rection of the trial judge to the jury 
that they ought to give, not nomi- 
nal, but reasonable and temperate 
damages, was perfectly right and 
that the case of Marzetti v. Williams 
goes the full length of justifying 
thatdirection. But as to the amount 
of damages, the court thought that 
the jury awarded the customer a 
very large sum under the circum- 
stances, and suggested that the coun- 
sel for the respective parties might 
possibly relieve it from giving any ul- 
timate opinion as to the extent to 
which the verdict ought to be reduced. 

The parties ultimately agreed that 
the verdict should be reduced to 200 
pounds, and the case was settled ac- 
cordingly, without any opinion of 
the court as to what the proper 
amount should be. 


PENNSYLVANIA. 


There are no cases in 
try 


this coun. 
in which the question of the 


measure of damages for the wrong- 


ful refusal to honor a customer’s 
check has been the subject of decision, 
so far as we can find, earlier than 
the year 1884. Then, the case of 
Birchall v. Third National Bank (15 
Weekly Notes, 174) arose in the 
Philadelphia Court of Common Pleas. 
A customer drew two checks on his 
banker for $68 and $250 against a 
balance exceeding $600. When these 
checks were presented, ‘‘not sufficient 
funds’’ was the answer, and the 
smaller of the checks was protested. 
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Four days later the ‘customer went 
to the bank which expressed re- 
gret for the occurrences and gave the 
customer a letter admitting that 
their clerk had made an error in 
his account which had always been 
good. Some evidence was _ intro- 
duced for the purpose of showing 
special damage. The court charged 
the jury that the bank was liable, 
but the difficulty was as to the 
measure of damages. If there was 
anything to indicate that the con- 
duct of the bank was wilful, or 
that it delayed to make reparation 
such as it could make, there un- 
doubtedly another element would 
arise for the jury to mulct the 
bank; but the court said there was 
no such case here, as the evidence 
showed there was an innocent mis- 
take from the fault of a clerk, who 
in adding up the account, carelessly 
omitted a figure, and this result 
happened. The question, said the 
court, is what injury has the custom- 
er sustained that would justify a 
jury to set an amount down in fig- 
ures which he ought to receive to 
set the matter straight? The mere 
fact that he was obliged to bring 
suit, if he ought to obtain any com- 
pensation, and the mere fact that 
he was disturbed in his business, 
might be reason to apply to the 
jury to give him compensation for 
it; but the serious question is, what 
is the injury, the real harm he suf- 
fered? It has been said the smaller 
the check, the greater the injury; 
but the court said it did not strike 
it in that light, it was altogether 
a question of circumstances. 

The jury’s verdict was $1,000. 

On review, the higher court said it 
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did not think there was any special 
damage proved, but nevertheless the 
customer was entitled to substan- 
tial damages, for nominal damages 
would be no vindication of his cred- 
it. The court thereupon ordered that 
judgment be entered on the verdict 
upon the plaintiff’s filing a remittitur 
of all damages over $600. 

Inthe year 1899 the Supreme Court 
of Pennsylvania in Patterson v. Ma- 
rine National Bank (130 Pa. St. 
419) subscribed to the principle 
that when a bank, without legal 
cause, refuses to honora check drawn 
upon it by a depositor, something 
more than a mere breach of contract 
is involved. The bank is liable to 


the depositor for substantial dam- 
ages, though no special pecuniary 
loss be shown. 

In that case the customer of a 
Pittsburgh bank opened an account 


in the name of “Patterson, Agent,”’ 
he representing an estate in different 
capacities. In one capacity he had 
charge of certain property and was 
agent of the heirs, and in another 
capacity he had charge of certain 
property belonging to the estate, as 
a trustee under the appointment of 
the Orphan’s Court. Patterson gave 
a check on this deposit account for 
$1,315.53, representing the entire 
balance, payable to the order of a 
person who had been appointed by 
the Orphan’s Court as his success- 
or in the trusteeship, being for part 
of the amount which the court had 
adjudged he was accountable for in 
that relation. The bank refused 
payment of this check because cer- 
tain of the heirs of the estate made 
the claim that the deposit belonged 
to them and that Patterson was 
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their agent; the bank not only re- 
fusing to honor the check but pay- 
ing over the money to the claim- 
ants of the fund. In an action by 
the customer against the bank for 
the amount of this deposit, judgment 
that he was entitled to it was ren- 
dered in his favor, and in a second 
action by him against the bank for 
damages for refusal to honor his 
check, a verdict and judgment for 
$300 damages is affirmed by the 
Supreme Court of Pennsylvania. 

The court held that it followed 
logically that if a bank refused to 
honor a customer’s check without 
legal cause, he was entitled to re- 
cover damages for such refusal. The 
court cited the charge of the trial 
court to the jury that the plaintiff 
was entitled to recover substantial 
damages and that they might find 
punitive damages “‘if under all the cir- 
cumstances of the case, the defend- 
ant unnecessarily and unreasonably 
acted in disregard of the rights of 
the plaintiff and with partiality 
against him.’’ The Supreme Court 
then said: 

“A bank is an institution of a 
quasi public character. It is char- 
tered by the government for the pur- 
pose, inter alia, of holding and 
safely keeping the moneys of indi- 
viduals and corporations. It receives 
such moneys upon an implied con- 
tract to pay the depositor’s checks 
upon demand. Individual and cor- 
porate business could hardly exist 
for a day without. banking facilities. 
At the same time, the business of 
the community would be at the 
mercy of the banks if they could at 
their pleasure refuse to honor their 
depositors’ checks and then claim 
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that such action was a mere breach 
of an ordinary contract for which 
only nominal damages could be 
recovered, unless special damages 
were proved. There is something 
more than a breach of contract in 
such cases; there is a question of 
public policy involved, and a breach 
of the implied contract between the 
bank and its depositor entitles the 
latter to recover substantial dam- 
ages. In this case the jury do not 
appear to have given more; they 
evidently did not award punitive 
damages.”’ 

The Supreme Court of Pennsyl- 
vania, it is seen, upholds the prin- 
ciple of substantial damages with- 
out proof of actual damage; but it 
is silent as to whether or not the 
charge of the trial court was correct 
that, in a proper case, punitive dam- 
ages can be awarded. 


ILLINOIS. 


In the year 1891, the Supreme 
Court of Illinois in the case of 
Schaffner v. Ehrman (39 Ill. 109; 5 
B. L. J. 406) also recognizes the 
principle of substantial damages for 
the dishonor of a customer’s check 
and holds that a banker who, by 
reason of a bookkeeper’s error, and 
without malice, refuses to honor the 
check of a depositor, having suffici- 
ent funds to his credit, must pay 
substantial and not nominal dam- 
ages. 

It appeared in this case that a 
firm of private bankers in Chicago 
had among their customers two 
firms, having nearly similar names: 

Ehrman & Co. 
Ehman & Co. 


Ehman & Co. had drawn two 
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checks on the bank amounting to 
$125, which the bookkeeper, by mis- 
take, charged to the account of 
Ehrman & Co., whose account on 
the bank’s books stood next above. 
As a consequence Ehrman & Co.’s 
check for $249 to Schufeldt & Co. 
was refused payment through the 
Clearing House. The day after the 
refusal the holders telegraphed Ehr- 
man & Co. of the refusal of the 
bank to pay. This led to a care- 
fulexamination of the account, and 
upon comparing Ehrman’s pass- 
book with the books of the bank, 
the mistake was discovered. There- 
upon the bank immediately wrote 
a letter to Schufeldt & Co. explain- 
ing how the error occurred and that 
the check should have been paid. 
Ehrman & Co. closed their account 
with the bank and all their checks 
were returned, when they also dis- 
covered that payment of two other 
checks, drawn by them during the 
same month, had been refused for 
want of funds, but upon being pre- 
sented the second time were paid, 
they having between the first and 
second presentations of such checks 
made deposits sufficient to meet 
them. 

Ehrman & Co. then sued the bank 
for damages. The case was tried 
in the Circuit Court of Cook County 
without a jury, and judgment ren- 
dered against the bank for $450 and 
costs, which judgment was affirmed 
both by the Appellate Court and by 
the Supreme Court of Illinois. The 
bank had contended before the cir- 
cuit court that to entitle the cus- 
tomers to recover more than nominal 
damages, they must prove actual or 
substantial damages, or that the 
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bank acted from malicious motives 
in refusing to pay the checks in 
question, and that the law will not, 
without proof of special damages, 
presume that by the dishonoring of 
the checks, the customers sustained 
special or substantial damages. This 
request was denied, and the opinion 
of the supreme court was devoted to 
a discussion of the correctness of this 
ruling. 

The supreme court pointed out 
that the refusal to pay the checks in 
this case was a mere error in book- 
keeping, not from any express mo- 
tive to injure the customers; that 
it was shown on the trial by other 
bankers that such mistakes are liable 
to occur in any bank and cannot be 
wholly avoided; and that the evi- 


dence in the case would not be suffi- 
cient to sustain a judgment for more 
than nominal damages, if substantial 
damages could only be allowed in 


such cases upon proof of actual dam- 
age or loss. It then continued : 

‘“‘The question, therefore, is, what 
is the measure of a banker’s liability 
to a person engaged in trade for a 
refusal to pay his check, he hav- 
ing sufficient funds on deposit for 
the purpose, in the absence of evi- 
dence of special injury to the de- 
positor?”’ 

The court said that the authorities 
are not numerous on this question; 
but they seem to be uniformly to the 
effect that more than mere nominal 
damages are in such cases recover- 
able. It reviewed Rolin v. Steward, 
which it said was the leading case, 
and also considered the Pennsylvania 
case of Patterson v. Marine National 
Bank, pointing to the fact that it 
was there directly decided that the 
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ground upon which substantial dain- 
ages are recoverable is that of public 
policy; and it stated as its opinion 
that the conclusions reached in those 
cases were the result of proper rea- 
soning. Thecourt said: ‘It is well 
understood that in an action of 
slander by a person, or the speaking 
of slanderous words of him in the 
way of his trade, the fact that he is 
a trader takes the place of special 
damages. To return acheck marked 
‘refused for want of funds’ to the 
holder, especially through a clearing- 
house, certainly tends to bring the 
owner of that check into disrepute as 
a person engaged in mercantile busi- 
ness; and it needs no argument to 
show that a single refusal of that 
kind might even, and _ frequently 
does, bring ruin upon a _ business 
man; yet it is impracticable in either 
case, to prove special or actual dam- 
ages.”’ 

Answering the argument that, in 
an action of slander, recovery is had 
because of slanderous words spoken 
maliciously, while in this case there 
was no malice whatever, the court 
held that when a bank wrongfully 
refused to pay its customers’ checks, 
the refusal being intentional and 
without just excuse, the case pre- 
sented all the elements of legal 
malice, although there might have 
been no intention to injure the cus- 
tomer. 

As to the amount of damages al- 
lowed, the court held they were not 
excessive under all the circumstances 
proved. 

Mr. Justice Craig dissented from 
the opinion of his brethren in this 
case. He said that while the action 
was in form, tort, it was in reality 
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founded upon the contract. A bank 
contracts to pay its customers’ 
checks, so long as in funds, and 
whenever the bank violates that con- 
tract by refusing payment of a good 
check, the contract is broken and an 
action will lie on the contract to 
recover such damages as the deposi- 
tor has sustained. In the case under 
consideration the bank refused to 
pay a check when in funds and while 
the action was in form, case, it was 
predicated upon the contract, and 
being founded on the contract, the 
customer is entitled to recover such 
damages as the evidence shows he 
has sustained, and no more. But 
although he may not have proven 
any actual damages, yet he will be 
enabled to recover nominal damages. 
This is the rule of Marzetti v. Wil- 
liams. In the present case, the proof 
fails to show any actual damage, 
and there is no evidence tending to 


prove malice, fraud, or oppression on 
the part of the bank, and in such a 
case Mr. Justice Craig is of opinion 
that a recovery cannot be had for 
more than nominal damages. 


NEW YORK. 

New York is the only state among 
whose courts have been 
called upon to consider the measure 
of damages payable by a bank for 
wrongfully refusing to honor its cus- 
tomer’s check, in which substantial 
damages have not been allowed, in 
the absence of proof of special dam- 
age. A brief report of all the cases 
which have come up in the New York 
courts, and how they have been dis- 
posed of, will be here given. 

In 1890 the New York Court of 
Appeals in Citizens’ National Bank 
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of Davenport, Iowa, v. Importers’ 
and Traders’ National Bank of New 
York (119 N. Y. 195) gave the 
drawer of certain drafts, which had 
been wrongfully refused payment by 
the drawee and which the drawer 
had to pay to the holders, damages 
for the amount of the drafts; that 
is to say, a recovery of the amount 
of the deposit represented thereby, 
with interest and costs. It did not 
appear in this case, however, that 
the drawers made any claim for 
other damages. It was a case where 
the drawee had once paid the drafts 
on forged indorsements and had de- 
fended the action of the drawers for 
the amount on the ground of pay- 
ment. The court in this case recog- 
nized the rule of Marzetti v. Williams 
that a depositor is entitled to nom- 
inal damages, where his check has 
been wrongly dishonored, but said in 
this case the damage to the drawer 
was not merely nominal, for the dis- 
honor of the drafts, but actual, for 
the amount represented by them and 
which the drawer had to make good 
to the payees. 

This case is a forerunner of the 
New York doctrine, that where a 
customer’s check is dishonored, when 
his funds are sufficient, he is entitled 
to nominal damages only, for the 
dishonor, and is not entitled to sub. 
stantial damages unless he proves 
actual damages. 

In 1892 the New York Supreme 
Court, General Term, First Depart- 
ment, had the case of Rowley v. Na- 
tional Bank of Deposit (63 Hun, 
550) before it. Rowley alleged 
that he gave his check on the bank 
for $25, having a greater amount 
on deposit. The check was deposit- 
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ed in another bank by the payee, 
but when presented was returned by 
his bank marked ‘‘N. G.” in blue 
pencil. He brought an action against 
the bank. The court held that his 
complaint was defective, as there was 
no allegation in it that the check 
was indorsed by the payee, or that 
the drawee bank was bound to pay 
it, and the court could not assume 
that the check was so_ indorsed. 
Until it was so indorsed, the drawee 
bank was not bound to pay it, and 
the court said before there could be 
any cause of action against the bank, 
the customer must allege that the 
bank was under a legal obligation to 
pay the check. The complaint being 
dismissed for this reason, the court 
said it was unnecessary to pass upon 
the question of the liability of the 
bank for damages in failing to pay a 
customer’s check. 

In the year 1893 the case of 
Brooke v. Tradesmen’s National 
Bank came before the New York 
Supreme Court, General Term, First 
Department (69 Hun, 202). One 
Rogers had an account in the Trades- 
men’s National Bank, and had given 
a note payable at the bank for 
$517.51, which the latter refused to 
pay, although his account was good 
for the amount. In consequence, cer- 
tain creditors of Rogers obtained the 
right to enter judgment against him 
for $8,000, immediately, and issue 
execution, which they did, and the 
sheriff levied upon Rogers’ store and 
remained in possession about three 
weeks. Rogers claimed his business 
was ruined and his credit lost. The 
action was brought by Brooke, as 
the receiver of the property of Rogers, 
judgment debtor, to recover $50,000 


LAW JOURNAL. 


from the bank, as special damages, 
because of dishonor of his note. The 
complaint was dismissed by the trial 
court and the supreme court affirmed 
the judgment. It announced the fol- 
lowing rule as to the measure of 
damages incurred by a bank for the 
wrongful refusal to honor its cus- 
tomer’s check : 

“It is undoubtedly the rule that 
the refusal to pay a check upon pre- 
sentation gives the drawer the right 
of action in case he has funds in 
bank to meet the check and the re- 
fusal to pay was without authority, 
and that the measure of damages 
will be the amount of actual loss 
the plaintiff has sustained, and that 
damages. which may fairly and rea- 
sonably be considered as naturally 
arising from the breach of contract, 
according to the usual course of 
things, are always recoverable.”’ 

The court held, however, that the 
result which followed in this case— 
namely, the immediate entering of 
judgment and seizure by the sheriff, 
was not a result which followed in 
the usual course of things. This re- 
sult arose, the court said, because of 
an agreement between Rogers and 
the creditors, of which the bank had 
no notice nor any reason to suppose 
the existence of. 

The court, in further definition of 
the rule as to the measure of dam- 
ages above set out, said: ‘ The re- 
lation between the bank and _ its 
depositor is that of debtor and 
creditor, and that only, and the or- 
dinary liability to which a debtor 
subjects himself for non-payment of 
a debt in an action for damages for 
breach of his contract to pay, is that 
he be mulcted in dainages to the 
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amount of his debt, with interest 
and costs, and these are the only 
damages which in such case might 
fairly and reasonably he considered 
as naturally arising from the breach 
of the contract according to the 
usual course of things.”’ 

The damages claimed in this ac- 
tion, the court said, were clearly not 
those which naturally arose from 
the breach of the contract between 
debtor and creditor and therefore 
could not be recovered. 

In the year 1895 the case of Bur- 
roughs v. Tradesmen’s National 
Bank (12 B. L. J. 385; 87 Hun, 6) 
came before the New York Supreme 
Court, General Term, Second Depart- 
ment. The bank, because of an er- 
ror, refused to pay Burrough’s check, 
which was presented the same day it 
was drawn; but five days later the er- 
ror was discovered and the check was 
paid. Burroughs sued the bank. The 
bank’s counsel moved to dismiss the 
complaint upon the ground that the 
action was based upon a contract 
and not upon a tort; that there 
was no allegation of special damages 
and no charge of wilful or malicious 
injury; and that the plaintiff had 
failed to establish a cause of action. 
The motion to dismiss was denied, 
and the trial judge directed a ver- 
dict in favor of the plaintiff for 34 
cents, which was the interest upon 
the check for five days. Burroughs 
appealed and the judgment was af- 
firmed with costs, the result being 
that the bank got judgment for 
$109.39 costs, less the 34 cents 
awarded to the plaintiff. 

The court held, as there was no 
charge in the complaint of any wilful 
or wrongful act upon the part of the 
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bank, and no allegation of special 
damages, the customer was confined 
to the recovery of such damages as 
the proof showed was sustained. The 
contract which the law implies be- 
tween a bank and its depositor is, 
that the bank will hold the funds 
and pay them out according to the 
order or the depositor. A failure in 
the performance of this duty consti- 
tutes a breach of the contract which 
the law implies,.and renders the 
bank legally liable either in tort or 
upon contract. 

The court said that the denial of 
the motion to dismiss the complaint 
was not erroneous. This must be 
deemed an action for recovery of 
damages for the breach of an implied 
contract on the part of the bank to 
pay out the money of the depositor 
according to his order. There was a 
technical breach of contract and for 
that the plaintiff is entitled to re- 
covery. 


If the bank had not paid 
the money, the measure of damages 
would be the amount of the check. 
Inasmuch as the check was paid by 
the bank, the plaintiff sustained no 


actual damage. He did not lose the 
interest upon the money called for 
by the check. If any one lost the 
use of that money it was the payee 
of the check. The bank was under 
no obligation to pay interest to the 
plaintiff, and he never made any effort 
to draw the money for his own use. 

The verdict was, therefore, excess- 
sive, but it cannot be disturbed be- 


cause the bank has not appealed. 
As the check was paid, the customer 
was entitled to recover nominal dam- 
ages, although he had sustained 
none. (Citing Citizens Nat. Bank v. 
Importers & Traders Bank, 119 N. 
Y. 199). 
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This case was affirmed by the New 
York Court of Appeals in June 1898, 
(156 N. Y. 663) no opinion being 
rendered. 

In December, 1897, the case of 
Eichner v. the Bowery Bank came 
before the New York Supreme Court, 
Appellate Division, First Department, 
(15 B. L. J. 92; 24 App. Div. 63). 
Eichner’s check for $9 had been dis- 
honored when presented for payment 
by the payee and he sued the bank 
to recover $500 damages for injury 
to his reputable standing as a mer- 
chant in the community. There was 
no allegation in the complaint that 
the check was indorsed by the payee 
either before or at the time it was 
presented for payment and the court 
held that so far as the action may 
be regarded as one for damages 


caused by the non-payment of the 
check, this was a_ necessary allega- 


gation, in the absence of which the 
complaint was defective. 

But the court continued: “So far 
as the action may be regarded as 
one to recover damages for slander 
to the plaintiff in his occupation of 
merchant or trader, it cannot be 
maintained against the defendant 
as a corporation. The theory of the 
plaintiff is that the defendant not 
only refused to pay the check but 
that it also stated in effect that the 
plaintiff had no funds in the bank 
subject to payment of the check. If 
this may be regarded as a slander at 
all, it was not one for which the cor- 
poration itself would be liable. The 
statement must have been made by 
some officer or agent of the corpora- 
tion and if there was a liability for 
slander at all, it must have been a 
personal liability of such officer or 
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agent and not of the corporation.” 


NEBRASKA. 


In Nebraska the subject of the 
measure of damages for wrongful 
refusal to pay a customer’s check 
was discussed by the Supreme Court 
in the case of Goos v. the Bank of 
Commerce (39 Neb 437; 10 B.L.J. 
352) decided in 1894. 

Peter Goos, the proprietor of a 
hotel in Omaha, sued the Bank of 
Commerce for $50,000 damages for 
failure to pay his check for $804.90 
given to the City Treasurer of Omaha 
in payment of taxes. The refusal 
was because of the non-credit of a 
note that would have made the check 
good for the amount, and it was 
established in the case that the check 
should have been paid and the re- 
fusal was not justified. Following 
the non-payment of the check, Goos 
was arrested upon the charge of ob- 
taining a tax receipt under false pre- 
tenses, was imprisoned, and the af- 
fair was given wide publicity in the 
newspapers, and he alleged that he 
was disgraced and his credit de- 
stroyed. A verdict was given to 
Goos for the full amount claimed 
and the Supreme Court 
the judgment on the ground that 
the verdict was based largely on 
improper evidence as to the arrest 
and imprisonment of Goos, as these 
matters could not be charged to the 
bank as the result of the dishonor 
of the check. The court laid down 
the following rules: 

1. The damages recoverable for 
the refusal of a bank to pay a check 
drawn upon it by one who has funds 
wherewith to make such payment, 
should not exceed such 


reversed 


amount as 
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reasonably and fairly, in the natur- 
al course of things, would result 
from such refusal. 

2. General damages are such as 
the jury may give when the judge 
cannot point out any measure by 
which they are to be ascertained, 
except the opinion and judgment of 
a reasonable man. Special damages 
are such as by competent evidence 
are directly traceable to the bank’s 
failure to discharge its contract ob- 
ligations or such duties as are im- 
posed upon it by law. 

3. When a party litigant has, by 
an evasion of the adverse ruling of 
the court, intentionally and wilfully 
introduced evidence of facts improper 
for consideration by the jury, it 
must be presumed that such impro- 
per evidence has had a prejudicial 


effect and the verdict should accord- 
ingly be set aside. 
It will be seen that, in announcing 


rule one, the Nebraska court adopts 
the statement of the rule in the New 
York case of Brooke v. Tradesmen’s 
Bank; but while the New York court 
defined and limited the resulting 
damages to the amount of the debt, 
with interest and costs as_ being 
“the only damages which in such 
case might fairly and reasonably be 
considered as naturally arising from 
a breach of the contract according 
to the usual course of things,’’ the 
Nebraska court, in its opinion, does 
not so confine it, but holds that 
Where there is no proof of special 
damage, the jury may award sub- 
stantial general damages. But in the 
case before it, the plaintiff did not 
rely upon his right to general dam- 
ages, but attempted to introduce, as 


763 


special damages, many injuries not 
directly traceable to the bank’s fault 
which rendered it impossible for the 
jury to properly differentiate and 
ascertain the amount of damages 
which were solely traceable to the 
bank’s refusal to pay his check, in- 
dependently of the other matters of 
injury; hence the judgment was re- 
versed. 

In 1899, in the case of First Na- 
tional Bank of Greenwood v. Rails- 
back (58 Neb. 248; 16 B.L. J]. 223) 
the bank had wrongfully refused to 
honor its customer’s check and the 
customer was compelled to pay its 
amount to the holder. The customer 
sued the bank for the amount of 
the check and for additional dam- 
ages occasioned by the refusal of the 
bank to pay. The district court be- 
fore whom the case was tried, award- 
ed additional damages, but the 
amount awarded is not disclosed in 
the report of the case in the Su- 
preme Court. The Supreme Court, 
affirming the judgment, said: 

“It is insisted that the court im- 
properly assessed damages against 
the bank for withholding payment 
of the check when no special dam- 
ages had been proved. Facts show- 
ing that damages had been sus- 
tained were properly pleaded and we 
think from what we have already 
said that it was shown that the 
bank unwarrantedly refused to per- 
form a duty which it owed to the 
drawer of the check. There was no 
way in which special damages could 
be proved, but the case falls within 
the rule laid down in Bank of Com- 
merce v. Goos with reference to gen- 
eral damages.”’ 
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GEORGIA. 

In 1895 the question of damages 
came before the Supreme Court of 
Georgia in Atlanta National Bank v. 
Davis (13 B. L. J. 27). Davis’ check 
on the bank against sufficient funds, 
properly indorsed and _ presented 
through the mail, was returned un- 
paid, not maliciously but in conse- 
quence of a mistake of one of the 
employees Of the bank. The check 
was not protested. Davis sued the 
bank and the jury awarded him $200. 
The Supreme Court of Georgia af- 
firmed the judgment. It said the 
serious question was what should 
be the measure of damages. There 
was no proof of any special or 
actual damage and the bank insist- 
ed that at most the damages award- 
ed should be only nominal. The 


court said that it could not accept 
such a contention as a correct pro- 


position of law. While it has been 
said that if the customer does not 
show that he has suffered a tangible 
or measureable loss or injury from 
the refusal, he should recover only 
nominal damages, the better author- 
ity seems to be that, if no such ac- 
tual loss or injury is shown, yet 
more than nominal damages should 
be given. The court held the cus- 
tomer’s recovery in such case should 
not be limited to nominal damages 
and that the damages awarded 
should be temperate; and it thought, 
in view of all the evidence in the 
case reported, that the verdict of 
$200 was temperate and should be 
sustained. 
MINNESOTA. 

In 1896 the Supreme Court of Min- 
nesota in Svensden v. State Bank of 
Duluth (13 B. L. J. 175) announced 
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the rule that when a banker has in 
his hands funds of a depositor for the 
purpose of paying the depositor’s 
checks, and the depositor is a trader 
or merchant and his check is dishon- 
ored by the bank and returned by 
the payee for the ¢ lleged reason that 
he has not sufficient funds of the 
maker in his hands to pay the same 
when he in fact has, it amounts toa 
slander of the merchant or trader in 
his business, and he is entitled to re- 
cover general compensatory dam- 
ages in an action against the banker. 

In that case the customer drew a 
check for $42.15 and another for 
$54.60. These checks were refused 
payment through the Clearing House 
for want of funds although his cred- 
it, subject to check, was $235.22. 
The bank had, by mistake, charged 
a note of $300 made by the cus- 
tomer and held by it, to his account, 
before it was due. The customer 
brought his action to recover dam- 
ages. He did not allege or prove any 
special damages but claimed to be 
entitled to recover substantial gener- 
al damages. The trial court ruled 
against him on this point and. or- 
dered a verdict in his favor for nom- 
inal damages only. The customer 
appealed and the Supreme Court re- 
versed the judgment. 

The court cited Rolin v. Steward, 
Shafiner v. Ehrman, Bank v. Goos 
and Patterson v. Bank, and said 
that these authorities held that in 
such a case the customer’s recovery 
is not limited to nominal damages, 
but he is entitled to recover general 
compensatory damages. The court 
said that the case of Patterson 
v. Bank placed the right to recover 
compensatory damages onthe ground 
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of public policy, but the other cases 
placed it rather on the ground that 
the wrongful act of the banker in re- 
fusing to honor the check, imputes 
insolvency, dishonesty or bad faith 
to the drawer of the check and has 
the effect of slandering a trader in 
his business. It held that the recov 
ery of more than nominal damages 
could, on sound principle, be sus- 
tained on the latter ground where 
the drawer of the check is a mer- 
chant or trader. To refuse to honor 
his check is a most effectual way of 
slandering him in his trade, and it is 
well settled that to impute insolvency 
to a merchant is actionable per se, 
and general damages may be recov- 
ered for such slander. 
TENNESSEE. 

In 1900 the subject came before the 
Supreme Court of Tennessee in James 
v. Continental National Bank (105 
Tenn. 1). A mercantile firm in Mem- 
phis drew several checks in favor of 
different payees, which were presented 
the following day for payment and 
payment refused. Subsequently, after 
a delay of several hours, the action 
of the bank was reconsidered and the 
checks were recalled and paid. The 
customer sued the bank for $75,000 
damages. The trial resulted in a 
verdict of one dollar. The Supreme 
Court of Tennessee, on appeal of the 
customer, reversed the judgment be- 
cause of numerous errors of the trial 
judge. Among other mistakes of law, 
according to the court, the trial 
judge had charged the jury that the 
customer must satisfy them that it 
was damaged by the refusal of the 
bank to pay its checks, how it was 
damaged, and the amount of the 
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damage where it was subject to defi- 
nite proof. The court held that this 
was error; having averred and 
proved it was a trader and that its 
checks were dishonored wrongfully 
by the bank, the law conclusively 
presumed that the plaintiff had sus- 
tained damages, which it was the 
duty of the jury, under proper in- 
structions, to fix. The trial judge 
was also held in error in charging 
that the only damage that could be 
considered by the jury is the damage 
to the credit of the customer with 
the persons or corporations to which 
it gave the checks. The court said 
that, on the contrary, the rejection 
of a check by a bank discredits the 
drawer not only with the person pre- 
senting it, but necessarily with all 
persons who are informed of the 
fact; and if the customer is a mer- 
chant or trader, its natural effect is 
an injury to his business standing so 
far as the knowlege of the fact ex- 
tends, for which he is entitled to 
substantial, though temperate, dam- 
ages, measured by all the facts in 


the case. 
KENTUCKY. 


The latest decision on this subject 
has been rendered by the Court of 
Appeals of Kentucky, the question 
of the measure of damages having 
never, before this year, been passed 


upon in that state. The case is 
American National Bank v. Morey, 
and is reported in full in this num- 
ber. In this case the customer was 
not a merchant or trader, but a 
lady who had $162 on deposit in a 
Louisville bank and who, when in 
Chicago, among strangers, pursuing 
a course of instruction, gave a check 
for $30, which was returned, marked 
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“not sufficient funds,” because the 
bank, under a mistaken claim of 
right, deducted $150 from her ac- 
count, which was a debt properly 
chargeable to her husband. In this 
case the jury awarded a verdict of 
$600, and on appeal the judgment 
is reversed because of certain errors 
of the trial judge. The judge had 
charged the jury that the plaintiff 
was entitled to compensatory dam- 
ages for any loss or impairment of 
credit she sustained and for any hu- 
miliation of feeling she had been sub- 
jected to; and that, in addition, if 
the bank had acted maliciously, the 
jury might also award punitive dam- 
ages. The court holds that the 
charge as to punitive damages was 
incorrect, as was also the charge 
allowing a recovery for humiliation; 
but that it was proper to charge 
that the plaintiff might recover for 
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any time she lost, or any expense 
she incurred, or any loss of business 
or instruction she sustained, or for 
any loss of credit. The court said 
that the pleading was not drawn 
under this view of the law, and that 
on the return of the case, the cus- 
tomer might have leave to amend 
her petition and set out her damages 
specially, if she desired to do so; 
that the bank was liable for the dam- 
ages done the customer because of 
a breach of its duties, and that the 
measure of these damages is the 
same as in the case of the breach of 
other duties imposed by law. 

This would seem to indicate that 
the Kentucky court would not sanc- 
tion the awarding of substantial 
damages, without proof of special 
damage—at all events, in a case 
where the plaintiff is mot a 
trader. 


PAYMENT OF FORGED CHECKS IN FRANCE, 


The following judgment relating to 
the responsibility of a bank which 
pays a check upon a forgery of its 


customer’s signature, has recently 
been rendered in France. It was a 
case which came up for decision be- 
fore the Bordeaux Court of Appeal 
from the local Tribunal of Commerce. 
A banker had cashed two checks for 
an employe of a customer, one for 
1,500 francs, and twenty days later 
one for 2,500 francs, purporting to 
be drawn by his customer, which 
however were not written on regular 
check forms, but on blank pieces of 
paper. The signatures proved to be 
forgeries by theemploye. The bank- 
er denied all responsibility in the 


matter alleging, first, that the 
checks were not written on the usual 
check forms (an argument which, it 
seems to us, would weigh against 
rather than for him) and _ secondly, 
that the blank paper checks present- 
ed were duly stamped with the india- 
rubber stamp of the drawer and 
possessed all the appearances of au- 
thenticity. 

The main points of the judgment 
are as follows: 

‘“‘Whereas although the issue of a 
check book by a banker to his cus- 
tomer cannot be considered as con- 
stituting a convention between the 
parties, nor as a custom precluding 
any other manner of withdrawing 
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funds, yet the circumstance of a 
check being presented written on a 
plain piece of paper, or, as in this 
case, on the letter-heading of the 
customer, should call for the serious 
attention of the banker and should 
require him to use circumspection. 
* * * The banker therefore com- 
mitted a fault in cashing the check 
for 1,500 frances presented on the 
27th of June and written on ordin- 
ary letter paper. * * * Whereas, 
however, the check bore the stamp 
of the drawer and was presented by 
a clerk known to the banker as 
being in the employ of H (the al- 
leged drawer) that therefore it is 
certain that H, the customer, also 
committed a fault by leaving his 
india-rubber stamps in a place where 
one of his employes could make use 
of them. * * * That furthermore 
he did not sufficiently watch over 
the actions of the said employe * * * 
Whereas, although this negligence on 
the part of H cannot be held to 
make him entirely responsible for 
the cashing of the check, yet it al- 
lows of the court holding the opin- 
ion that there was a fault common 
to both the customer and the bank. 

“Whereas, further, H does not ap- 
pear to have suffictently examined 
his pass book which would have 
shown that a forged check for 1,500 
francs had already been presented on 
the 27th of June, 1901, by the said 
employe, and would thus have led 
him to make inquiries so as to have 
prevented the payment of the sec- 
ond check for 2,500 francs present- 
ed on the 17th of July, 1901 * * * 
for these reasons the court decides 
that both bank and customer are 
jointly responsible; that the bank 
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shall bear the loss of the first 
1,500-frane check, which it paid 
without sufficient caution, and that 
the customer, H, shall bear the loss 
of the second check of 2,500 francs 
in view of the fact that he did not 


act with vigilance in examining 
his pass book between the 27th of 
June and the 17th of July, 1901. 
“Ordered that the costs of the 
proceedings of the lower court and 
of the present appeal shall be shared 
equally by the contending parties.” 
The above account is interesting 
as showing how such a case is set- 
tled in France. The courts seem to 
recognize the fact of a common fault 
and to apply a principle of divided 
responsibility where both parties to 
a transaction are found to blame, 
apportioning the loss among each, 
rather than making one or the other 
share the whole, as is done in this 
country. Here the bank which pays 
a check upon a forgery of its cus- 
tomer’s signature cannot charge the 
amount against his customer's ac- 
count. This has been held time and 
again, where the forgery has been by 
pen writing. It has only been very 
recently that the question first arose 
in a case where the forgery was by 
means of a rubber stamp impres- 
sion of a depositor’s signature. 
In the Journal for October 1898 we 
published the decision of the Supreme 
Court of Pennsylvania in this case. 
The bank had paid a check on such 
a forgery and the question was 
whether the depositor or bank should 
stand the loss. The court held that 
the mere possession by a depositor 
without notice to his bank, of a rub- 
ber stamp fac simile of his signature, 





768 


does not relieve the bank from lia- 
bility to him for deposits paid out 
on checks to which such signature 
has been affixed by the forger; but 
the court qualified this by further 
holding that if the forger ob- 
tained possession of the stamp 
through the negligence of the depos- 
itor, the responsibility for the loss 
occasioned by the forgeries would 
not rest upon the bank, if the cashier 
exercised due care in the inspection 
of the checks. In the case before it, 
the depositor had placed the rubber 
stamp in a compartment inside of 
a fire-proof safe; had locked this 
compartment and put the key in a 
drawer in the safe, behind some pa- 
pers, and covered it up; then locked 
the drawer and put the key to the 
drawer in another locked drawer in 
the safe; then locked the safe and 


put the key to the safe in a little 


wooden box, which he put in a wood- 
en drawer or box, which was kept 
on top of another safe; notwith- 
standing which safeguards it was ab- 
stracted by his office boy. Upon 
these facts, the customer was held 
not negligent by the court. In the 
Journal for January 1899 will be 
found an article by Mr. Ira Jewell 
Williams, agreeing with the conclu- 
sion of the court denying the right 
of the bank to charge the money so 
paid to its customer’s account, but 
criticising the theory upon which it 
was based, making it depend upon 
the depositor’s negligence or non- 
negligence in the care of the stamp. 
We observe the French court also 
holds the customer negligent for not 
examining his pass book, basing his 
responsibility for the second check in 
part upon this. In the Journal for 


THE BANKING LAW JOURNAL. 


July of the present year will be found 
an article upon a bank depositor’s 
duty to verify returned vouchers, dis. 
cussing the recent decision of the 
New York Court of Appeals in the 
Critten v. Chemical Bank case, in 
which the bank, after a long drawn 
out legal battle, succeeded in estab. 
lishing its point and obtaining from 
the court a change of the former doc- 
trine that no duty on the part of a 
depositor toexamine returned vouch- 
ers existed, the non-performance of 
which would make him responsible. 
In that case it was held that a bank 
depositor owes to the bank the duty 
of exercising reasonable care to ver- 
ify returned checks by the record 
kept by him from the checks he has 
issued, for the purpose of detecting 
forgeries or alterations. The respon- 
sibility of the depositor for neglect- 
ing his duty in this respect is also 
defined by thecourt. It does not ex- 
tend to adopting forged checks as 
genuine, or estop him from asserting 
their forgery, and his liability is lim- 
ited to the damages sustained by 
the bank in consequence of his neg- 
lect. Furthermore, the depositor is 
not responsible for forged checks 
which have been paid before the ac- 
count is balanced, where his failure 
to subsequently discover the forgery 
does not deprive the bank of an op- 
portunity to obtain restitution; but 
if the failure to verify returned vouch- 
ers and detect forgeries results in the 
payment of subsequent like checks by 
the bank, which an examination of 
returned vouchers and comparison 
with the stubs of the check book 
would have detected, the depositor is 
responsibleto the bank for the money 
so subsequently paid. The deposit- 
or’s liability for negligence in the 
non-examination of vouchers is, how- 
ever, further limited to cases where 
there has been no contributory neg- 
ligence on the part of the bank in 
the payment of the checks. 
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LEGAL DECISIONS. 


BANKING LAW. 


tk Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein, will be furnished on application. 


WAREHOUSE RECEIPTS IN KENTUCKY. 


Negotiable by statute—Tobacco receipt issued by warehouseman in fraud of his 
partner—Negotiation for value to purchaser in another state—Latter’s 
right of enforcement free from equities of defrauded co-partner, 


Farmer v. Etheridge, et al. (Gill etal. Interveners), court of appeals 
of Kentucky, September 26, rgo2. 


F and E were copartners in a tobacco 
warehouse in Paducah. E put 118 hogs- 
heads of tobacco in the warehouse to his 
individual credit, and the firm loaned E 
$1,100 under an agreement that it should 
be repaid from the proceeds of the sale 
of the tobacco. Thereafter E borrowed 
$5,000 from G in Tennessee and gave as 
security the firm’s warehouse receipt for 
110 hogsheads of tobacco. F refused to 
deliver the tobacco upon this receipt, and 
brought an attachment action against E 
for an accounting, in which G intervened. 

Held: The warehouse receipt is valid 
and conveyed the title and constructive 
possession of the tobaccotoG. As there 
was no lien for the $1,100 advanced by 
the firm to E noted in the receipt, this 
claim was subordinate to the claim of G, 

Such receipts when issued by ware- 
housemen, are negotiable at common law 
and are put on the footing of bills of ex- 
change, with like remedies thereon by the 
Statute. Their negotiability is not limit- 
ed to Kentucky, and in the hands of a 
bona fide purchaser for value in another 
State, they are valid, although issued by 
one warehouse partner in fraud of his co- 
partner. 


Appeal from circuit court, McCracken 
county. 

Action by John W. Farmer against C. 
L. Etheridge and others for the settle- 


ment of a partnership, in which Gill & 
Turnley intervened. Judgment for in- 
terveners, and plaintiff appeals. Affirmed. 


BuRNAM, J. For several years prior to 
the institution of this suit, J. W. Farmer 
and C. L. Etheridge were engaged in the 
tobacco warehouse commission business 
as partners in Paducah, In 1896, C. L. 
Etheridge, with the knowledge and con- 
sent of Farmer, bought, prized and 
shipped to the warehouse of the firm in 
Paducah, for sale on commission, 118 
hogsheads of tobacco, which were pur- 
chased in the neighborhood of Paris, 
Tenn., the money to make the purchase 
being obtained from banks in that city 
upon the notes of C. L. Etheridge and 
W. B. Etheridge. These purchases were 
made in the name of W. B. Etheridge, a 
son of C. L. Etheridge, who was not quite 
21 years of age, and the hogsheads were 
marked with his initials, and credited 
upon the books of Farmer & Etheridge 
to the account of W. B. Etheridge. The 
firm had no interest in this tobacco, and 
advanced no money for its purchase, but 
on the 12th of July, 1896, after its arrival 
in the warehouse, the firm loaned C. L. 
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Etheridge $1,100 under an agreement 
that this sum should be repaid out of the 
proceeds of the sale of the tobacco. On 
the 25th of July thereafter, C. L. Ether- 
idge and W. B. Etheridge borrowed from 
Gill & Turnley, tobacco warehousemen, 
$5,000, and executed the following note: 


“Clarksville, Tenn., July 25, 1896. 
One day after date, I promise to pay 
to Gill & Turnley $5,000, advance 
on my tobacco now in Paducah, sup- 
posed to be 110 hogsheads. This ad- 
vance shall constitute a lien on my 
said tobacco, and I bind myself to 
prize and deliver the same to their 
warehouse in Clarksville. Should I 
not do so, I agree to pay them all of 
the commissions which would result 
from its sale, estimated at 1,500 
pounds to each hogshead. 

W B. Etheridge. 
Office address: Puryea, Ky.” 


And pursuant to the agreement made 
when the money was advanced, and as se- 
curity for its payment, Etheridge trans- 
ferred to them the following warehouse 
receipt: 


‘*Paducah, Ky., July 22, 1896. 
Received on storage of W. B. Ether- 
idge, t10 hogsheads of tobacco, 
marked ‘W. B. E.,’ and numbered as 
follows: * * * which we will de- 
liver on presentation of this certifi- 
cate. 

Farmer & Etheridge.” 


On the back of the receipt was the fol- 
fowing indorsement: 
“Please deliver all the within tobacco 


to Gill & Turnley. 
W. B. Etheridge.” 


“Deliver to agent N. C. St 
R. R. for shipment. 
Gill & Turnley.” 


Louis 


The signature of the firm name to this 
warehouse receipt is in the handwriting 
of C. L. Etheridge, asis also the name of 
W. B. Etheridge, indorsed on the back. 


The testimony is uncontradicted that 
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both C. L. and W. B. Etheridge were 
present when the money was borrowed, 
and the note for the money delivered to 
Gill & Turnley. The Northern Bank of 
Tennessee, at the request of Gill & Turn 
ley, mailed to C. L. Etheridge a draft for 
$5,000, which he subsequently collected, 
and the bank took the note of Gil! & 
Turnley for the money so advanced. On 
the day that the money was forwarded 
to Etheridge, Gill & Turnley transferred 
the warehouse receipt to the railroad 
with directions that they should take pos- 
session of the tobacco, and transport it 
to their warehouse in Clarksville, Tenn. 
In due course the railroad company pre 
sented this warehouse receipt to Farmer 
& Etheridge, and demanded the 
hogsheads of tobacco. Neither Farmer 
nor Etheridge was present at their place 
of business, and their bookkeeper, Hub- 
bard, after the delivery of the warehouse 
receipt to him by the railroad company, 
refused either to return the receipt or de- 
liver the tobacco, and immediately tele. 
graphed Farmer that the W. B. Etheridge 
tobacco had been ordered out of the 
warehouse for shipment to Gill & Turn- 
ley. 

On receipt of this telegram Farmer 
came to Paducah, and instituted this suit 
for a settlement of the partnership, and 
sued out a general attachment against the 
property of C. L. Etheridge, which was 
levied by the sheriff, at his instance, on 
108 hogsheads of tobacco named in the 
warehouse receipt, and also on a large 
amount of other property belonging to C. 
L. Etheridge. At Farmer's instance the 
tobacco was sold by a receiver for net 
proceeds of $3,645.70. 

In January, 1897, Gill & Turnley inter- 
vened in this proceeding, and asked that 
they be made defendants, setting out in 
their petition their claim to the tobacco. 
At this time the warehouse receipt was 
still in the possession of Farmer, and 
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neither Gill nor Turnley was present in 
Paducah, and by mistake of their attorney 
it was alleged that the $5,000 was loaned 
by Gill & Turnley to Farmer & Etheridge. 
This allegation, however, was subsequent- 
ly corrected by an amended petition set- 
ing out the facts detailed above. 

Upon final trial the circuit court ad- 
judged the warehouse receipt valid, and 
that by its delivery to Gill & Turnley the 
title and constructive possession of the 
108 hogsheads of tobacco passed to them; 
and also adjudged that, as no lien for the 
$i,100 advanced by the firm to Etheridge 
was noted in the warehouse receipt, this 
claim was subordinate to the claim of ap- 
pellees. 

From that judgment Farmer appeals, 
and the contention is made for him that 
the judgment appealed from should be 
reversed: First, because the tobacco 
stored in the name of W. B. Etheridge 
was in reality the property of his father, 
C, L. Etheridge, and the warehouse re- 


ceipt was issued by him for the purpose of 


defrauding the appellant; second, that 
the statute making warehouse receipts ne- 
gotiable in Kentucky was enacted solely 
for the benefit of citizens of this common- 
wealth, and that, as the money borrowed 
upon the faith of the warehouse receipt 
was in Tennessee, and from citizens of 
Tennessee, they are not protected there- 
by. The contention is also made that 
the transaction with Gill & Turnley was 
not bona fide, and that they in fact ad- 
vanced no money on the warehouse re- 
ceipt, or, if they did, their debt was 
secured in some other way. 

Section 4768 of the Kentucky Statutes 
provides: 


“Any person. or corporation, who shall 
receive cotton, tobacco, * * ® orany 
kind of produce, wares, merchandise, 
commodity or other kind or description 
of personal property, or thing whatever 
in store, or undertake -to receive or take 
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care of same with or without compensa- 
tion or reward therefor, shall be deemed 
and held to be warehousemen.” 


Section 4769 provides that: 


“Every warehouseman receiving any 
thing enumerated in the preceding sec- 
tion shall on demand of the owner there- 
of, or the person from whom he receives 
the same, give a receipt therefor, setting 
forth the quantity, quality, kind, and de 
scription thereof, if known, and which 
shall be designated by some mark, and 
which receipt shall be evidence in any 
action against said warehousemen.” 


Section 4770 provides: 


‘All receipts issued by any warehouse- 
man as provided by this chapter shall be 
negotiable and transferable by indorse- 
ment in blank or by special indorsement 
with like liability as bills of exchange and 
with like remedy thereon,” 


Section 4772 provides: 


“If there be a lien on the property, 
then the character and existence of the 
lien shall be fully set forth and explained 
in the receipt or voucher.” 


It is not denied that C. L. Etheridge 
was a full partner in the business, and 
that he possessed all the rights of appel- 
lant, including the right and power to 
execute and deliver warehouse receipts in 
the name of the firm. But even if it be 
conceded that all of the tobacco covered 
by the warehouse receipt issued to W. B. 
Etheridge was in reality the property of 
C. L. Etheridge, it is not apparent that 
the conduct of C. L. Etheridge invali- 
idated the receipt, as Farmer admits that 
he was fully informed of C. L. Etheridge’s 
purpose to buy and prize the tobacco in 
contest in the name of W. B., and con. 
sented that the firm should receive the 
tobacco shipped in that name upon the 
same terms and conditions as that of 
other customers. In other words, forthe 





772 THE BANKING LAW JOURNAL. 


purpose of deceiving other customers of 
the house, he consented that C. I. Eth- 
eridge, in his individual capacity, should 
buy, prize and ship to the firm tobacco 
under the name of W. B. Etheridge. And 
certainly Gill & Turnley, who parted with 
their money on the strength of this paper, 
cannot be made to suffer because appel- 
lant has been deceived, and perhaps over- 
reached, by his partner. So far as this 
tobacco was concerned, C. L. Etheridge’s 
relation to the firm of Farmer & Ether- 
idge was exactly the same of any other 
customer storing tobacco with them. He 
was entitled to demand a receipt therefor 
by the express terms of the siatute. Such 
receipts, when issued by the warehouse- 
man, are negotiable at common law, and 
are put upon the footing of bills of ex- 
change, with like remedies thereon by the 
statute. 

As said by this court in Cochran vy, 
Ripy, 13 Bush, 495: “The act was de- 
signed to advance commercial interests of 
the state in affording facilities for making 
sales of personal property in warehouse 
without actual delivery, and to enable the 
owners by transfer of the warehouse re- 
ceipts to pledge the property for the ad- 
vance of money or the payment of 
debts.” 

And there is nothing in the statute 
which limits their negotiable character to 
transactions had in this state with citi- 
zens thereof, and such a construction 
would be at variance with the intention of 
the statute. Besides, the tobacco was 
stored in this state, and the contract was 
to be performed in this state, and it is a 
well-settled rule of law that the law of the 
place where the contract is to be per- 
formed is the law which must govern its 
construction. 


That C, L. Etheridge in issuing the 
warehouse receipt, may have perpetrated 
a fraud on his partner, cannot affect the 
validity of the receipt in the hands of a 
bona fide purchaser for value. This ques. 
tion has been frequently considered by 
this court. In Distillery Co. v. Earle, 56 
S. W. 13, the contention was that the 
warehouse receipts were obtained by fraud 
and misrepresentation, and in consider- 
ing the question the court said: “Practi- 
cally the only defense that can be made 
to a warehouse receipt in the hands of a 
third party is that such holder and the 
original purchaser were in coliusion to 
defraud the warehousemen.” In Collins 
v. Rosenham, 43 S. W. 726, the court 
said: “Having issued and given currency 
to a negotiable instrument, appellants 
cannot escape liability thereon at the suit 
of a purchaser for value, without estab. 
lishing by proof that the holder had ac- 
tual notice that the purchase money had 
not been paid, and that it was the agree- 
ment that it should be paid before the 
whisky should be delivered.” 

Whilst there is some intimation in the 
case that appellees did not in good faith 
advance the money on the warehouse re- 
ceipt, it is not supported by testimony, 
and is expressly denied by appellees, who 
give a clear and plausible statement of the 
transaction. We think, therefore, that 
appellees were properly adjudged the 
owners of the tobacco by virtue of the 
warehouse receipt. And as it did aot dis- 
close any claim in favor of the firm of Far- 
mer & Etheridge for the $1,100 claimed 
to have been advanced on the faith of it, 
as required by statute, the trial court 
properly refused to allow this claim. 

For reasons indicated, the judgment is 
affirmed. © 
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LEGAL DECISIONS. 


CERTIFICATE OF DEPOSIT. 


Issued by Colorado bank—Indorsed in Texas by payee for gambling debt—Purchase 
by innocent holder—Rights of purchaser—Transaction governed by Texas 
law and not affected by Colorado gaming statute. 


Sullivan et al. v. German National Bank of Denver, et al., court of appeals of 
Colorado, September 8, 1902. 


\ Colorado bank issued two $1,000 
negotiable time certificates of deposit, 
payable in current funds. The payee 
indorsed the certificates in Texas for 
money lost at gambling. One certificate 
was collected for the indorsee by a firm 
of Texas bankers; the other was nego- 
tiated to the Texas bankers, for value, 
before maturity. This last certificate 
was not paid. In an action by the Texas 
bankers against the maker and indorsers 
of the certificate, 

Held: The certificate wasa negotiable 
instrument, and assuming that the Colo- 
rado gaming statute would make the in- 
dorsement, had it been made in Colorado, 
void, still such indorsement was not gov- 
erned by Colorado, but by Texas law, 
Texas being the place that the contract 
of indorsement was made. The contrary 
not being proved, the presumption is that 
the common law prevails in Texas, under 
which the bona fide purchaser for value 
in the ordinary course of business, before 
maturity, of a negotiable instrument, 
without notice of facts which impeach its 
validity between antecedent parties, has 
a title unaffected by those facts, and may 
recover on the instrument, although it 
may be without any legal validity as be- 
tween the antecedent parties. 


Appeal from district court, Arapahoe 
county, 

Action by D. Sullivan and another, 
partners as D, Sullivan & Co., against the 
German National Bank of Denver and 
Judgment for defendants, and 
plaintiffs appeal. Reversed. 


others. 


Witson, P. J. About September 5, 
1893, defendant Wilbraham received from 
the German National Bank of Denver, one 


of defendants, two time certificates of de- 
posit, each for the sum of $1,000, bearing 
6 per cent. interest, and payable, the one 
numbered 102,755 on March 5, 1894, and 
the other, numbered 102,756, on Septem- 
ber 5, 1894. They were in the usual form, 
each specifying that Wilbraham had de- 
posited in the bank $1,000, payable to the 
order of himself, in current funds, on the 
return of the certificate, properly indorsed 
by him, at the time specified for payment 
About March roth following, Wilbraham, 
at the city of San Antonio, in Texas, in- 
dorsed and delivered both of said certifi- 
cates to one W. S. Allen, who on the same 
day deposited them for collection for his 
account with plaintiffs, D. Sullivan & 
Co., bankers in said city of San Antonio. 
Upon transmission to Denver, the certifi- 
cate No. 102,755, which was then past 
due, was promptly paid upon presentation 
to the payor, the German National Bank, 
but payment of the other certificate was 
refused, because it had not then matured. 
Upon receipt of payment, Sullivan & Co. 
paid to Allen the amount received on 
collection of the certificate which had 
been paid, and returned to him the other, 
payment of which had been refused. 
Shortly thereafter, and before its matu- 
rity, Sullivan & Co. purchased from Allen 
the remaining certificate, payment of 
which had been refused. - When this cer- 
tificate matured, the payor, the German 
National Bank, had become insolvent, 
and its business was then in the hands of 
a receiver. Thereupon, on June ro, 1895 
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the company instituted this suit to re- 
cover on the certificate which it had pur- 
chased; making the German National 
Bank, the payor, a defendant, and also 
Wilbraham and Allen, the indorsers. 
Defendant Wilbraham answered, setting 
up as a defense that the indorsement and 
assignment by him of the certificate sued 
upon were void because of the gaming 
statute of Colorado (Gen. St. § 850; 
Mills’ Ann. St. § 1344). It was specifi- 
cally alleged in this answer ‘‘ that on or 
about March 10, 1894, the defendant was 
compelled by duress, intimidation, and 
superior force, and as a part of one and 
the same transaction, to sign his name 
upon the back of each of said two certifi- 
cates, and that thereupon the said certifi- 
cates were wrongfully taken from the 
defendant, as part of one and the same 
transaction, by the said unknown persons, 
by duress, intimidation, and superior 
force; that, at the time said certificates 
were so signed and wrongfully taken from 
the defendant, the defendant was, by 
duress, intimidation, and superior force, 
compelled to take part in some gambling 
transaction, the particular name of which 
is unknown to the defendant, but which 
this defendant now believes is usually 
called ‘Three-—Card Monte,’ and that said 
certificates were so signed and taken 
from the defendant solely in considera- 
tion of money won by gambling, or play- 
ing at cards, or some gambling device or 
game of chance; * * * that the de- 
fendant received no consideration what- 
ever for said certificates, or either of 
them, or for writing his name upon the 
back of the same, and that the said in- 
dorsement and delivery of said certificates 
were absolutely and wholly without con- 
sideration.” Defendant also, by way of 
counterclaim and cross-complaint, set up 
the facts with reference to the indorse- 
ment, and prayed judgment against the 
German National Bank and Sullivan & 
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Co. for the sum of $1,000, represented by 
the first certificate, which had been paid, 
as we have stated, and which he claimed 
had been unlawfully and wrongfully paid. 
He also prayed judgment that, as to the 
certificate upon which this suit was 
brought by plaintiffs, it be decreed that 
the transfer and indorsement were void, 
and that Sullivan & Co. transfer all their 
alleged right, title and interest in it, and 
deliver the same, to the said defendant. 
Judgment was in favor of defendant Wil. 
braham to the full extent prayed for by 
him. 

It is unnecessary to set forth in detail 
the circumstances attending the indorse- 
ment and transfer of the certificates by 
Wilbraham, and the so-called gambling 
transaction in which they were involved, 
all of which were fully testified to by this 
defendant. It is conceded that, at the 
time of the payment by the German Na- 
tional Bank of the certificate No. 102,755, 
it had no notice whatever of any infirmity 
or vice affecting the indorsement by Wil- 
braham, and that Sullivan & Co. had 
such notice at the time it purchased, in 
the usual course of trade, the certificate 
upon which this suit is based. Indeed, it 
does not appear that either of the banks 
ever had any such notice until it was 
given by the filing of the defendant Wil- 
braham’s answer in this suit in November, 
1898. 

That a bank certificate of deposit is a 
negotiable instrument cannot be ques- 
tioned. 2 Daniel, Neg. Inst. (4th Ed.) § 
1703; Zang v. Wyant, 25 Colo. 551. 

It is also settled by undisputed author- 
ity that an indorsement of a negotiable 
instrument, is not only a transfer of the 
instrument, but that it is an original, in- 
dependent contract, equivalent to 
drawing of a new bill on the maker 
drawer, or acceptor, as the case may be, 
of the instrument that is indorsed. By 
this independent contract the indorser is 


no 


the 
and 
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regarded as undertaking to pay at the 
place where his indorsement is made in 
the event of dishonor and due notice, 
and, in the making of it, is not considered 
as merely adopting the date, place, and 
time of the bill or note which he indorses. 
Tied. Com. Paper, § 256; 1 Daniel, Neg. 
Inst. (4th Ed.) § 1899. This doctrine has 
now become elementary in commercial 
law, and the authorities in support of it 
are almost without exception. This being 
true, it necessarily follows, and is equally 
well settled by the almost universal cur- 
rent of authority, that, in determining 
the liabilities and obligations growing out 
of this contract of indorsement, the in- 
dorser is bound by the law of the place 
where he made the indorsement, even 
though the instrument, bill, or note which 
he indorsed was expressly payable else- 


where. 1 Daniel, Neg. Inst. supra; 


Brook v. Vannest, 58 N. J. Law, 163; 
Musson v. Lake, 45 U. S. 262. 
Assuming, therefore, but not conceding, 


that the facts in this case are sufficient to 
bring Wilbraham’s contract of indorse- 
ment within the inhibition of the Colo- 
raco gaming statute, it is nevertheless 
true that in determining the effect and 
validity of the indorsement the law of 
Texas must control. It has been fre- 
quently held in this jurisdiction that the 
statutes of this state have no extra terri- 
torial force or effect; that they have no 
application to transactions occurring be- 
yond the limits of the state. Railroad 
Co. v. Betts, 10 Colo. 437 ; Wolf v. Burke, 
18 Colo. 264; Wells v. Bank, 23 Colo. 
34. 

No statute of Texas was shown similar 
to that of Colorado, or which would in- 
validate the indorsement of a negotiable 
instrument under the circumstances of 
this case, or prevent a recovery against 
the indorser. Under such circumstances, 
it is held that, “where the condition of 
the law of another state becomes mate- 


rial, and no evidence has been offered 
concerning it, our courts will presume 
that the general principles of the common 
law, which we always consider to be con- 
sonant with reason and natural justice, 
prevail there, but no such presumption 
obtains respecting the statute law of a 
state. There is generally no probability, 
in point of fact, and there is never any 
presumption of law, that other states or 
countries have established, precisely or 
substantially, the same arbitrary rules 
which the domestic legislature has seen fit 
to enact.” Railroad Co, v. Betts, supra; 
Wolf v. Burke, supra. It is to be pre- 
sumed, however, that the general prin- 
ciples of the common law as adopted in 
this state prevail there, and hence it must 
be conceded that under the law of Texas 
the indorsement of the certificates in 
question was not affected nor invalidated 
by any of the facts alleged. 

It is a familiar principle of the common 
law that the purchaser or holder of a 
negotiable instrument, who has taken it 
bona fide, for a valuable consideration, in 
the ordinary course of business, when it 
was not overdue, without notice of its 
dishonor, and without notice of facts 
which impeach its validity as between 
antecedent parties, has a title unaffected 
by those facts, and may recover on the 
instrument, althought it may be without 
any legal validity as between the antece- 
dent parties. No citation of authorities 
is needed to this proposition. 

In addition to the indulgence of this 
legal presumption, the courts of a state, 
in cases where the laws of another state 
are involved, may and should take notice 
of the decisions of the highest courts in 
the latter jurisdiction upon the law so 
involved. In 1890 it was held by the 
supreme court of Texas that under the 
law of that state a promissory note, the 
sole consideration for which was a gaming 
debt, was not void, but was good and 
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enforceable in the hands of an innocent 
indorsee for value before maturity; that 
such a note, as well as all contracts hav- 
ing a similar consideration, were voidable 
only as between the parties, and also 
between the maker and 
maturity, or with notice. Thompson v. 
Samuels (Tex. Sup.) 14 S. W. 143. 

The Colorado gaming statute is exceed- 
ingly similar to that of St. 9 Anne, p. 1, 
C. 14, as cited by appellee; but the com- 
mon law of England, and acts of parlia- 
ment in aid thereof, obtain as a rule of 
decision in this state only as they existed 
prior to the fourth year of James the 
First, which was long prior to the reign of 
Anne. Gen. St. § 197 (Mills’ Ann. St. § 
4184). 

It is urged, however, by counsel that 
the rule permitting and requiring the law 
of the place of contract to control in its 
interpretation and enforcement, is based 
alone upon comity between states, and 
that it is not without exception. He in- 
sists that no state should, or is bound to, 
follow the rule, when the law of the for- 
eign state in question would contravene 
its own positive laws, institutions, or 
policy, which prohibits such a contract, 
or when it would prejudice the rights of 
its citizens. This exception is undoubt- 
edly true, and should be considered and 
followed in a proper case, but we do not 
think this such a case. ‘The principle 
which lies at the basis of this exception, 
and upon which it is founded, is that the 
state should not be compelled to adopt 
the law of a foreign state, when by so do- 
ing it would exhibit to the citizens of the 
state an ‘‘example pernicious and detest- 
able,” and detrimental to good morals, 
Greenwood v. Curtis, 6 Mass. 358. In 
short, the general rule, as expressed by the 
more modern authorities, is that the law 
of the foreign state should control and 
should be enforced unless it is clearly 
against good morals, or repugnant to the 


indorsee after ° 
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positive institutions of the state in which 
enforcement is sought. We are by no 
means prepared to say that this case, 
turning, as it does, upon the indorsement 
of negotiable paper, whereby the rights 
of innocent purchasers were affected, is 
such a case. On the contrary, we think, 
under the facts here presented, it would 
be highly inequitable to follow this excep- 
tion to the rule. Under the common law, 
as adopted in this state, the contract sought 
to be enforced was affected with no vice. 
It was in all respects valid and enforce- 
able. Especially are we confirmed in these 
views when it has been held by our own 
courts that our gaming statute is-a harsh 
one, in derogation of the common law, 
and should be strictly construed; that its 
provisions making void a certain class of 
negotiable paper should not be extended. 
Boughner v. Meyer, 5 Colo. 71; Bank v. 
McClelland, 9 Colo. 611. 

It is the rule in this state in reference 
to negotiable instruments, the sole con- 
sideration of which are confessedly gamb- 
ling debts, and come within the inhibition 
of the gaming statutes, that, in actions 
thereon by an innocent holder for value 
before maturity, the courts will submit to 
the statutory command with extreme re- 
luctance. Bank v. McClelland, supra. 
If this were a case between the original 
parties to a contract whose consideration 
came within the prohibition of the statute, 
or wherein an assignee with notice was 
seeking to enforce it, cur conclusions 
might be entirely different. Then it 
might well be claimed that a case was 
presented coming clearly within the ex- 
ception to the rule that in suits upon 
contracts the lex loci must control. 

It is recognized everywhere asa setiled 
principle of commercial law, except where 
modified by statute, that the holder or pur- 
chaser of a negotiable instrument who has 
taken it bona fide for a valuable considera- 
tion, in the ordinary course of business, 
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b-fore maturity, and without notice of 
facts which impeach its validity as be- 
tween antecedent parties, may recover on 
it, although it was originally executed 
without any consideration at all, or has 
been subsequently released or paid, and 
even though it was originally obtained by 
fraud, theft, or robbery. 1 Daniel, Neg. 
Inst. § 769a. If this well-settled and 
universally approved doctrine be not of- 
fensive or shocking to the moral sense of 
the community, we cannot see how it 
should become so, under the circum- 
stances of this case, to hold that the law 
of Texas should control, and that plain- 
tiffs be permitted to recover; they being 
confessedly innocent purchasers for value, 
the original instrument itself being un- 
tainted with invalidity, and the indorse- 
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ment being genuine. Whatever doubts 
may be raised as to the legal liability of 
defendant Wilbraham,there can be no ques- 
tion as to his moral responsibility, because 
of his utter failure to give any notice of 
his misfortune, or to exercise any of even 
the most ordinary precautions to prevent 
loss to the innocent by reason thereof. 
His reluctance to do this because of per- 
sonal shame and mortification may palli- 
ate his wrong, but does not excuse it in 
law. 

There are several other entirely satis- 
factory reasons, in our opinion, why the 


judgment in this case was radicaliy wrong, 
and should be reversed; but, the one 
which we have stated at length being de- 
cisive of the entire case, it is not neces- 
sary to mention or discuss them. The 
judgment will be reversed. Reversed. 


WRONGFUL DISHONOR OF CHECK, 


Bank’s refusal to pay check of depositor because of item wrongly charged to account 
—Measure of damages. 


American National Bank v. Morey, court of appeals of Kentucky, Sept. 26, 1902. 


Plaintiff had to her credit in a Louis- 
ville bank $162. When in Chicago, pur- 
suing a course of instruction among 
strangers, she gave her check for $30, 
which was dishonored and sent back with 
the indorsement that there was but $12 
to her credit. This was because an item 
of $150, due by plaintiff's husband, was 
charged to her account under a mistaken 
idea of right by the bank. In conse- 
quence, plaintiff was much mortified and 
had a nervous chill, and after some trouble 
and expense obtained money from rela- 
tions and returned to Louisville. 

In an action against the bank for dam- 
ages, the jury were instructed to award 
such a sum as would fairly compensate 
plaintiff for any loss or impairment of 
credit she sustained, and for any humilia- 
tion or mortification of her feelings she 
had been subjected to; and if the bank 
maliciously refused to honor the check, 
then, in addition to compensatory dam- 


ages, the jury might award such addi- 
tional sum by way of punitive damages, 
as in their discretion they deemed proper. 
Verdict and judgment were rendered 
for $600, and, on appeal, the judgment is 
reversed and a new trial ordered. 


Held: Plaintiff may recover for any time 
she lost, or any expenses she incurred, 
or any loss of business or instruction she 
sustained, or for any loss of credit. 


But there was nothing in the case to 
indicate actual malice, oppression or bad 
motive on the part of the bank, and no 
instruction should have been given as to 
punitive damages. 

Nor can she recover for humiliation or 
mortification of feelings where compensa- 
tory damages only are allowed; nor is the 
fact that plaintiff had a nervous chill mate- 
rial, as this was not the natural result of 
the protest of the check, or such a thing as 
should reasonably have been anticipated 
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from persons of ordinary health and 


strength. 


Appeal from circuit court, Jefferson 
county, common pleas division. 
“ To be officially reported.” 


Action by Virginia R. Morey against 
the American National Bank to recover 
damages for defendant’s wrongful refusal 
to honor plaintiff's check. Judgment for 
plaintiff, and defendant appeals. Re- 
versed. 


Hosson, J. On April 4, 1900, Joseph 
W. Morey deposited with appellant, the 
American National Bank, $150 to the 
credit of the appellee, Virginia R. Morey, 
who was his wife. In the latter part of 
April, Morey raised a check given him by 
Belknap & Co. from $800 to $1,800, and 
drew the money on it from appellant. On 
May 4th he committed suicide. Appel- 
lant settled with Belknap & Co. for the 
loss. On May 24th appellee deposited 
with the bank $72, and this was credited 
on her passbook underneath the $150 
which had theretofore been entered on it. 
In the month of September, 1900, she was 
in Chicago, Ill., taking lessons with Mrs. 
Leonide C. Lavaron, with the idea of 
coming back to Louisville, and doing 
burnt-wood work. On December 15th, 
when she had been there one week, and 
expected to continue a month longer, she 
gave Mrs. Lavaron a check for $30 on 
appellant, to pay for two weeks’ lessons 
and materials bought of her. She had 
previously drawn two checks of $25 each, 
which had been paid. When the $30 
check reached appellant, it indorsed on 
it, “‘ Has but twelve dollars to her credit,” 
and refused to pay it. The check was 
returned from Chicago, and, after passing 
through the hands of the different indors- 
ers, was returned by Mrs. Lavaron to 
appellant. She was among strangers, had 
no friends in Chicago, was very much 
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mortiied, had a nervous chill, and finally 
had to be taken to her mother-in-law, at 
Englewood, Ill. She telegraphed 
Louisville, but appellant persisted in r 
fusing to pay, and finally money was for- 
warded to her from some relatives in 
Louisville, with which she paid Mrs. 
Lavaron, and, as we understand the evi- 
dence, returned to Louisville. In Novem- 
ber she filed a suit against appellant to 
recover the balance of her deposit, and 
also filed this suit to recover damages for 
the refusal to pay the check of $30, charg- 
ing that the statement of the defendant re- 
turned with the check was false and mali- 
cious, made with the intent to injure the 
plaintiff; that by reason thereof her credit 
had been injured, she had been greatly 
humiliated, and had endured great mental 
suffering; to her damage in the sum of 
$1,000, After the suit to recover the de- 
posit was filed, appellant paid to her the 
balance due as shown by her passbook, 
$162, and filed answer in the suit for 
damages, denying the allegations of the 
petition. That case was tried later, re- 
sulting in a verdict and judgment for 
$600, to reverse which this appeal is 
prosecuted. 

The reason that the bank did not pay 
the check was that it conceived the idea 
that the $150 deposited to appellee’s 
credit by her husband was his money, and 
that it had a right to set off against it the 
$1,000 it had lost by reason of his raising 
the Belknap check. So it charged off the 
$150 in her account and credited it to his 
account. But it gave her no notice of 
this, and it manifestly had no right to do 
so, as far as the proof shows. ‘The court 
instructed the jury that if at the time the 
check was presented to the defendant the 
plaintiff had money in the bank deposited 
to her credit sufficient to pay the check, 
and the defendant refused to honor it, 
then they should find for her such a sum 
in damages as would fairly compensate 


to 


c- 
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her for any loss or impairment of credit 
she sustained, and for any humiliation or 
mortification of her feelings she had been 
subjected to, by reason of the refusal to 
honor her check; and if the defendant 
maliciously refused to honor the check, 
then, in addition to compensatory dam- 
ages, they might award such additional 
sum, by way of punitive damages, as in 
their discretion they deemed proper. 

The propriety of these instructions is 
the chief question on the appeal. In 
Bank v. Green, 99 Ky. 262, it was held 
that if a bank refuses to honor the check 
of its customer without sufficient justifica- 
tion, he has his action for damages 
against the bank; citing Morse, Bank, § 
458. But in that case the measure of 
damages was not determined. The au- 
thorities are uniform that the relation 
between the bank and the depositor is 
that of debtor and creditor. They are 
equally uniform that when the bank fails 
to honor the check of its depositor, when 


he has funds with it sufficient to pay the 
check, a right of action accrues at once, 
and that the recovery is not to be limited 


to nominal damages. Mr. Bishop says 
the banker for this may be sued in tort, 
though the wrong is believed to be with- 
out name. Bish. Noncont. Law, § 491. 
Am. & Eng. Enc. Law, p. 1060, the 
rule as to the measure of damages is thus 
“ The depositor, by proving spe- 
cial loss, is always entitled to recover sub- 
stantial damages. But if unable to show 
any special loss or injury, the better opin- 
ion seems to be that he would still be en- 
titled to recover such moderate damages 
as the jury should judge to be a fair and 
reasonable compensation for the injury 
which he must have sustained, for it is 
almost impossible for a check to be dis- 
honored without reflecting upon the char- 
acter and credit of the drawer; the extent 
of the injury being within the peculiar 
province of the juryto determine.” This 


In 5 


stated: 
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is taken from the language of Lord Camp- 
bell, C. J., in Rollin v. Steward, 14 C. B.. 
595, and seems to be supported by the 
later cases in England and in this country. 

In Patterson v. Bank, 130 Pa. 419, a 
judgment for $300 for dishonoring a 
check was affirmed. Thé trial court 
charged the jury that the plaintiff was 
entitled to recover substantial damages, 
and that they might find punitive damages 
“if, under all the circumstances in the 
case, the defendant unnecessarily and un- 
reasonably acted in disregard of the 
rights of plaintiff, and with partiality 
against him.” The court said: ‘‘ A bank 
is an institution of a quasi-public charac- 
ter. It is chartered by the government 
for the purpose, inter alia, of holding 
and safely keeping the moneys of indi- 
viduals and corporations. It receives 
such moneys upon an implied contract to 
pay the depositor’s checks upon demand. 
Individual and corporate business could 
hardly exist for a day without banking 
facilities. At the same time, the business 
of the community would be at the mercy 
of banks if they could at their pleasure 
refuse to honor their depositors’ checks, 
and then claim that such action was a 
mere breach of an ordinary contract, for 
which only nominal damages could be re- 
covered, unless special damages were 
proved. There is something more than a 
breach of contract in such cases; there is 
a question of public policy involved, as 
was said in Bark v. Mason, 95 Pa. 113, 40 
Am. Rep. 632; and a breach of the im- 
plied contract between the bank and its 
depositor entitles the latter to recover 
substantial damages. In this case the 
jury do not appear to have given more; 
they evidently did not award punitive 
damages.” 

In Schaffner v. Ehrman, 139 Ill. 109, a 
judgment for $450 damages was affirmed, 
where the dishonor of the checks was due 
to a mistake of the bookkeeper in charg- 
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ing the checks ot another customer to the 
account. It was held that there was no 
evidence of malice, and there seems from 
the report of the case to have been little 
proof of special damage. The court laid 
down as the proper measure of damages a 
reasonable compensation for the injury 
the customer must have received from the 
dishonoring of his checks. 

In Bank v. Goos, 39 Neb. 437, when 
Goos’ check was dishonored, he was ar- 
rested and placed in prison, and news- 
papers were printed, and sold on the 
streets, publishing the fact. The court 
reversed a verdict for the plaintiff, on the 
ground that the proper measure of dam- 
ages was not given the jury. It held that 
there could be no punitive damages, that 
his arrest and imprisonment could not 
be considered, and that he could only 
recover such temperate damages as would 
be a reasonable compensation for the dis- 
honor of the check. 

Subtantially the same rule was laid 
down in Svendsen v. Bank, 64 Minn. 40; 
J. M. James Co. v. Continental Nat. Bank 
(Tenn.) 58 S. W. 261; Bank v. Davis, 96 
Ga. 334. 

There was some evidence as to loss of 
credit, and, aside from this, the instruc- 
tion, so far as it submitted this as an ele- 
ment of damage, was correct. But there 
was nothing in the case to indicate actual 
malice, oppression, or bad motive on the 
part of the bank, and no instruction 
should have been given as to punitive 
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damages. None of the cases allow a re- 
covery for humiliation or mortification of 
feeling where compensatory damages only 
are allowed, and the instruction of the 
court, in so far as it allowed a recovery 
for this, was improper. The fact that the 
plaintiff had a nervous chill when her 
check was protested and returned to her, 
and had to be taken to her mother-in 
law’s, was immaterial, as the nervous chill 
was not the natural result of the protest 
of the check, or such a thing as should 
reasonably have been anticipated from 
persons of ordinary health and strength. 
On the contrary, the plaintiff may recover 
for any time she lost, or any expenses she 
incurred, or for any loss of business or 
instruction that she sustained, by reason 
of the dishonor of the check. Her plead- 
ing does not appear to have been drawn 
under the view of the law we have indi- 
cated, and on the return of the case she 
may have leave to amend her petition, and 
set out her damages specially, if she desires 
to do so. See Robinson v. W. U. Tel. 
Co. (Ky.) 68 S. W. 656. Theaction rests 
upon the ground that the bank is charged 
by law with certain duties, and that for a 
breach of these duties it is liable to the 
party injured for the damages done him. 
The measure of these damage is the 
same as in the case of the breach of other 
duties imposed by law. 


Judgment reversed, and cause remand- 
ed for a new trial. 


CHATTEL MORTGAGE SECURITY—USURY. 


Coleman et al. v. Cole (Aurora State Bank, Interpleader) Court of Appeals, 
St. Louis, Mo. August 6, 1902. 


1. Where a promissory note, usurious 
as between the original parties, is dis- 
charged by a new note at a lawful rate of 
interest, which is received in payment of 


the old one, extending the time of the 


loan, and introducing a new party as 
maker of the second note, the usury of 
the first note is no bar to the enforcement 
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of a chattel mortgage executed to secure 
the last note. Coleman v: White, 69 Mo. 
App. 530, distinguished, 

», A chattel mortgage executed to se- 
cure a usurious loan, is void under the 
Missouri statutes. Rev. St. 1899, section 


2710 


J! 
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3. It is held unnecessary to decide 
whether attaching creditors may plead 
usury on behalf of the principal defend- 
ant to invalidate a chattel mortgage in 
favor of a garnishee who claims the mort- 
gaged property attached. 


MORTGAGE SECURITY. 


Enforcement by national bank—Mortgage by wife to surety on husband’s debt to 
bank—Bank’'s right of subrogation to mortgage security. 


Magoffin v. Boyle National Bank of Danville, court of Appeals of Kentucky, 
September 17, 1902. 


A executed a promissory note to a na- 
tional bank in Kentucky, and A’s wife 
and B signed the note as sureties. Aand 
wife executed to B a mortgage on the 
wife’s land, pledging it for payment of 
the debt, and to save B, as surety, harm- 
less. Afterward B became bankrupt, and 
the debt not having been paid, the bank 
brought an action against A’s wife to en- 
force the mortgage. 

Held, that while the wife incurred no 
personal liability on the note, the bank 
was substituted to the rights of B, the 
surety, in the mortgage and can enforce 
same, Although the national bank act 
does not authorize national banks to take 
mortgages upon real estate, it has been 
settled by decisions that such banks may 
enforce mortgage security. 

Further held, that where a wife exe- 
cutes a mortgage on her property to se- 
cure the debt of her husband, she does 
not stand as his surety and her property 
is not released by a novation that would 
release one who is a surety on a note; 
hence the wife's property was not released 
by renewals of the original note which 
the wife did not sign. 

Further keld, that as the note to the 
bank was not placed upon the footing of 
a bill of exchange, it was not subject to 
the five year statute of limitation and the 
action was not barred by limitation. 


Action by the Boyle National Bank of 
Danville against Emma Magoffin to en- 
force a mortgage lien. Judgment for 


plaintiff, and defendant 


firmed. 


appeals. Af- 


Hosson, J. On March 6, 1899, Eb 
Magoffin borrowed of the Boyle National 
Bank $10,400, and executed therefor his 
note, signed by his wife, Emma T. Magof- 
fin, and D. C. Tucker as sureties, and he 
and his wife executed to Tucker a mort- 
gage upon their five-sixths interest in 265 
acres of land. 

On November 9g, 1892, Magoffin bor- 
rowed from the bank $1,000 more, and 
gave a similar note, and he and his wife 
executed another mortgage on the land 
to secure it. 

There were three renewals of the note 
for $10,400, which were signed by his 
wife and Tucker, but after this she de- 
clined to sign the renewal notes, which 
were executed by her husband and Tucker 
from time to time, at intervals of six 
months, until May, 1895; the interest for 
six months in advance being included in 
the new note at each renewal. 

After this Tucker became bankrupt, 
and the bank sought in this action to en- 
force a lien on the land for the payment 
of its debt, purged of all usury. 

The wife defended upon three grounds: 
First, the bank had no lien on her land 
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and could not be subrogated to the mort- 
gage lien of Tucker. Second, She occu- 
pied the position of a surety, and her 
land was discharged by the renewals of 
the note, accepted by the bank, which 
she had declined to sign. Third, The 
action was barred by limitation, not hav- 
ing been brought within five years after 
the maturity of the original note. 

1. Mrs. Magoffin was a stranger to the 
debts, and in no way personally liable for 
them, only her land was pledged for their 
payment. Being a married woman, her 
signature to the note of her husband im- 
posed no personal liability upon her. 

In Taylor v. Bank, 87 Ky. 398, it was 
held that where the mortgage of the wife 
is simply to indemnify and save harmless 
the surety, and not for the better protec- 
tion of the debt, or intended as a fund for 
its payment, a trust does not attach to it 
for the creditor, and that no action can 
be maintained where the surety has paid 
nothing, and cannot be made to pay. But 
in that case it was stipulated in the mort- 
gage that if the surety was not required 
to pay any vart of the debt, “this convey- 
ance will stand for naught; otherwise, it 
will remain in full force.” 

The mortgages in this case are all alike. 
The material part of the first mortgage 
reads as follows. ‘‘This deed of mortgage, 
made and executed this day of 
March, 1899, between Emma T. Magoffin 
and Eb Magoffin, her husband, of Mercer 
county, state of Kentucky, party of the 
first part, and De Witt C. Tucker, of Boyle 
county, state of Kentucky, party of the 
second part, witnesseth: That whereas, 
said Tucker, party of the second part, 
hath this day become bound as surety for 
said Eb Magoffin, party of the first part, 
in a note for the sum of $10,400, dated 
this day, and payable six months from 
date to the Boyle National Bank, now, in 
consideration of the premises, and to se- 
cure said debt, and all interest and cost 
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accruing thereon, and all renewals of said 
note, and the further sum of one dollar 
cash in hand paid by said party of the 
second part, the said party of the first 
part do hereby sell, alien, and convey to 
said Tucker, party of the second part, the 
following described real estate [here fol- 
lows a description]; to have and to hold, 
said tracts of land above described to said 
De Witt C. Tucker and his heirs and as- 
signs forever, but, revertheless, in mort. 
gage to secure the payment of said debt, 
above described, to the Boyle National 
Bank, with all renewals thereof, and all in. 
terest on the same, and all cost that may 
accrue in foreclosing same, and to save said 
Tucker harmless, but, nevertheless to be 
void upon full payment by said Magoffin 
of all of said debt, interest, and cost; else 
to be and remain valid.’’ 

This language pledges the land for the 
payment of the debt, and the rule is that 
when the security is given to secure the 
debt, in order to relieve the surety, or to 
enable the creditor to make his debt, the 
latter will be substituted to the rights of 
the surety. Macklin v. Bank, 83 Ky. 
318; Black v. Kaiser, 9t Ky. 427. We 
therefore conclude that, although Tucker 
has become bankruot, and is thereby re- 
leased from the debt, and has paid nothing, 
still the bank may enforce the mort. 
gage. The proof offered by the wife to 
the effect that the mortgage was only in- 
tended to indemnify the surety is insuffi- 
cient to overcome the language of the in- 
strument itself. It is earnestly insisted 
that, as the national banking act does 
not authorize national banks to take mort- 
gages upon real estate, appellee cannot 
be allowed to be substituted to the rights 
of the surety, as this would allow it to ac- 
complish by indirection what the statute 
was designed to prevent. But whatever 
force there might be in this as an origin- 
al proposition, it is sufficient to say that 
the law has been settled otherwise. Bank 
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vy. Whitney, 103 U. S.99; Fortier v. Bank, 
112 U. S. 439, and cases cited. 

2. Although there is a conflict of au- 
thority on the question, it is settled in 
this state that where a wife executes a 
mortgage on her property to secure the 
debt of her husband, she does not stand 
as his surety, and her property is not re- 
leased by a novation that would release 
one who is a surety on the note. Tipton 
v. Bank, (Ky.) 38 S. W. 205; Jarboe v. 
Shively (Ky.) 59 S. W. 328, and cases 
cited. 

3. The notes were not placed upon the 
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footing of a bill of exchange, but were 
simply executed to the bank, and held by 
it. To place a note upon the footing of 
a bill of exchange, it must be not only 
payable and negotiable at an incorpor- 
ated bank, but indorsed to, and discount- 
ed by, the bank at which it is payable, or 
by some other incorporated bank. Ky. 
St. sec. 483. The five-year statute has, 
therefore, no application, and the action 
is not barred by limitation. Hobson v. 
Hobson’s Ex’r, 8 Bush, 665; Clift v. Wil- 
liams (Ky.) 51 S. W. 82r. 
Judgment affirmed. 





PENALTY FOR USURY IN KENTUCKY. 


Paducah Banking Co. v. Ragsdale, court of appeals of Kentucky, Oct. 1, 1902. 


In an action by G. A. Ragsdale and 
another against the Paducah Banking 
Company to recover usury paid, a judg- 
ment against the bank for $544 illegal in- 
terest paid to it, is affirmed, on facts and 
reasoning as follows: 

On the 8th of January, 1890, the Rags- 
dales borrowed from the bank $654, and 
executed their note therefor. On the 7th 
day of September, 1890, they borrowed 
the additional sum of $1,000, for which 
they executed a note; and on the 27th 
day of April they wished to borrow ¢1,- 
coo more. The bank agreed to make the 
additional loan, but required that the in- 
terest should be counted upon the two 
previous loans, and the entire indebted- 
ness of the Ragsdales to the bank should 
be consolidated into one note, and secured 
by a mortgage. This was agreed to, and 
on that day the Ragsdales executed their 
note to the bank for $3,000, due 6 months 
after date, the note being secured by a 
mortgage on three separate parcels of 
real estate on Ninth Street, in the city of 
Paducah. ‘The bank charged interest on 
all of these loans at the rate of 84 per 


cent. per annum, and, after deducting all 
the credits, the balance due the bank on 
the 26th day of July, 1899, amounted to 
$2,279.13. On that day Ragsdale and 
wife conveyed by deed to the bank two of 
the houses and lots mortgaged to it for 
the recited consideration of $1,800. No 
money, however, passed. The bank sur- 
rendered the $3,o0o note. Calculating 
interest on the various loans up to the 
date of this conveyance at 6 per cent. dis- 
closes a balance due by the Ragsdales 
amounting to $1,356. The Ragsdales 
in this suit sought to recover the differ- 
ence between $1,356 and $2,279.13, as 
usury, on the ground that by the con- 
veyance of the land they had paid to the 
bank the entire balance due them at the 
rate of 84 per cent. The bank, by way 
of defense, claims that the lots conveyed 
to it were not worth exceeding the bal- 
ance due upon their notes calculated at 
the legal rate; that it had learned the 
purpose of the Ragsdales to plead usury, 
and that for the express purpose of 
avoiding a suit for usury, it took the lots 
by way of compromise and payment of its 
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debt. The testimony shows that at the 
date of the settlement and transfer of the 
lots there was no discussion between the 
parties as to the valuation placed upon 
the lots. It was simply a lumping trade, 
the Ragsdales conveying the lots and the 
bank surrendering the note. The testi- 
mony as to the value of the lots was very 
conflicting, varying from $1,500 to §$2,- 
500. The circuit judge fixed the value of 
the lots at the date of the transfer at $1,- 
goo, and deducted the balance due to the 
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bank, $1,356, therefrom, and found a diff- 
erence of $544 illegal interest collected 
by the bank. Both parties appealed. 

After a careful perusal of the record, 
the court of appeals of Kentucky arrives 
at the conclusion that the valuation placed 
upon the lots by the circuit judge is sup- 
ported by the evidence, and to the extent 
that this valuation exceeded the true 
amount due the bank upon its debt, cal. 
culating at 6 per cent., the payment was 
usurious, and the Ragsdales are entitled 
to recover this sum. 


MISAPPROPRIATION OF NOTE OF CORPORATION. 


Note to “J. F. S., Treas.”"—Transfer by treasurer for part cash and part satisfaction 
of individual debt—Treasurer’s authority—Transferee put on inquiry— 
Non-negotiability of note authorizing confession of judg- 
ment before maturity. 


Wisconsin Yearly Meeting of Free-Will Baptists v. Babler, supreme court otf 
Wisconsin, September 23, 1902. 


A corporation owned a note made pay- 
able to “J. F.S, Treas.” ‘lhe treasurer 
indorsed the note to defendant, partly in 
satisfaction of his individual debt, and 
partly for cash paid to him by defendant. 

Held: 1. The treasurer had no au- 
thority to sell and transfer the note, and 
defendant, from its form, was put on in- 
quiry as to his authority, and was negli- 
gent in not making such inquiry. 

2. A clause in the note authorizing 
confession of judgment at any time, 
whether before or after its maturity, de- 
stroyed its negotiability. Such clause is 
not within the terms of the Negotiable 
Instruments Law of Wisconsin, under 
which notes are negotiable, although they 
authorize confession of judgment if the 
instrument is not paid at maturity. 

3. Defendant must surrender note to 
its owner, the plaintiff corporation. 


Action by the Wisconsin Yearly Meet- 
ing of Free-Will Baptists, a corpora- 
tion, against Albrecht Babler, to set aside 
the sale and transfer to Babler of a note 
and mortgage belonging to the corpora— 
tion, and to recover its possession. 


It appeared that the corporation re- 
ceived money which it loaned out from 
time to time. On March 15, 1901, J. F. 
Sears, its treasurer, loaned to one Prisk, 
from the funds of the corporation, $4,800, 
and took a note therefor payable to the 
order of “J. F. Sears, treasurer, or his 
successor,” payable five years after date 
with interest at 5$ percent. The note 
contained a power of attorney, which au- 
thorized a confession of judgment at any 
time thereafter, whether due or not, and 
it was secured by a real estate mortgage. 

Sears sold this note and mortgage to 
Babler, who paid for the same by surren- 
dering two personal notes of Sears of 
$500 each, representing borrowed money, 
and the balance in checks, Sears con- 
verted the money which he received from 


Babler to his own use. The sale of the 
note and mortgage to Babler was unau- 
thorized, without the knowledge of the 
corporation, and Babler neglected to 
make inquiry as to whether Sears had au- 
thority to sell the note, 
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Upon these facts the circuit court found 
that Babler was negligent in purchasing 
the note and mortgage without inquiry; 
that the note was non-negotiable; and 
that the corporation was entitled to judg- 
setting aside the transfer and 
compelling Babler to deliver the note and 
mortgage to it. 

From this judgment Babler appealed. 


ment, 


WinsLow, J. The note and mortgage 
in question were the property of plaintiff 
corporation, and no express authority 
had ever been given to Sears to sell them. 
These being the facts, Babler could ac- 
quire no title to the note by his transac- 
tion with Sears, unless the note was ne- 
gotiable paper, or unless Sears had either 
the apparent ownership or apparent au- 
thority to sell them, so that the corpora- 
tion would be estopped to deny the act. 

The note was not negotiable, because 
by the power of attorney which it con- 
tained, judgment could be entered upon 
it at any time after its date whether due 
Thus the time of payment de- 
pends upon the whim or caprice of the 
holder, and is absolutely uncertain. This 
deprives the note of its negotiability. 
Bank v. McGeoch, 73 Wis. 332; Kim- 
ball Co. v. Mellon, 30 W. 133. Chapter 
356 of the Laws of 1899 (The Negotiable 
Instruments Law) provides that the ne- 
gotiable character of an instrument is not 
affected by a provision authorizing a con- 
fesssion of judgment if the instrument is 
not paid at maturity. Sections 1675-5, 
subd. 2. Upon familiar principles of sta- 
tutory construction this provision makes 
a note like the present non-negotiable. 

Nor can it be said that Sears had such 
apparent ownership or authority to sell 
the note as would estop the plaintiff cor- 
poration from denying his act. The note, 
upon its face, shows that it was held by 
Sears in a representative capacity merely. 
Had it been payable to “the order of J. P. 


or not, 
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Sears, Treas.,” without further words, it 
might be claimed, perhaps, that the word 
“ Treas.” was a word of description only; 
but the word “ Treas.”’ is followed by the 
words “or his successor,” thus showing 
beyond cavil that Sears held it in a repre- 
sentative capacity only. Not only do 
these words seem entirely sufficient to 
indicate the representative character of 
Sears’ title, but the fact is that the ac- 
companying mortgage named the obligee 
as ‘‘]. F. Sears, treasurer, or his suc- 
cessor in office, of the Wisconsin Yearly 
Meeting of Free-Will Baptists," and 
that the mortgage was present and 
open to inspection when Babler made his 
purchase. These recitals were amply 
sufficient to put Babler upon inquiry as 
to Sears’ title, especially when it appeared 
that he was expecting to pay for it in 
part by a discharge of Sears’ private in- 
debtedness. Babler, however, made no 
inquiry. Had he made inquiry he would, 
doubtless, have ascertained the exact facts 
as found by the court, namely, that the 
note and mortgage belonged to the cor- 
poration, and that the only authority of 
Sears was to safely keep the moneys and 
securities of the corporation. 

Had it been shown that Sears was in the 
habit of selling and transferring the secu- 
rities of the corporation with the express 
or implied consent of the trustees, or that 
the selling of securities was a part of the 
ordinary business of the corporation, and 
that such business had been placed in the 
hands of the treasurer, although without 
by-law or formal action, the corporation 
might, perhaps, be bound by the act of 
Sears; but no such state of facts were 
shown. Meeting v. Lumber Co. (Wis) 
89 N. W. 152. 

Under the facts in proof, we agree with 
the conclusion of the trial court, that 
Babler was put upon inquiry as to the 
power of Sears and was negligent in 
making no inquiry. Judgment affirmed. 
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SIGHT DRAFT WITH BILL OF LADING. 


Bank employed to collect draft with bill of lading—Instruction to permit ten days 
examination of goods—-Delivery of goods before payment—Negligence 
of bank—Waiver of negligence. 


Flood v. First National Bank, court of appeals of Kentucky, September 30, 1902. 


A shipper of books drew a sight draft 
for their price with a bill of lading at- 
tached, and sent the documents to a 
Kentucky bank for collection and remit- 
tance, with instructions to allow the 
drawee ten days in which to examine the 
books. The bank delivered the books to 
the drawee, without receiving payment, 
informing him he had ten days in which 
to examine, and either return the books 
or pay the draft. At the end of the ten 
days, the drawee refused either to pay the 
draft or return the books. 

In an action by the shipper against the 
bank for negligence, 

Held: In the absence of proof of usage 
or custom among banks as to drafts with 
bill of lading attached when examination 
is to be permitted, the instruction by the 
shipper in this case might be construed 
to authorize the bank to give the drawee 
possession of the books for 10 days in 
which to examine, before payment of the 
draft. 

But the trial court having found the fact 
to be that payment must be made before de. 
livery and that the bank was guilty of neg- 
ligence in the delivery before payment,it is 
unnecessary to discuss the correctness of 
this finding; for even assuming the bank 
negligent, a subsequent letter of the ship- 
per to the bank (set forth in the opinion) 
was, under the circumstances, a waiver of 
any action of the bank in the delivery; 
hence, the bank is not liable. 

Barren 


from circuit court, 


Appeal 
county. 


Action by T. H. Flood against the First 
National Bank to recover damages for 
defendant’s negligent failure to collect a 
draft. Judgment for defendant, and 
plaintiff appeals. Affirmed. 


White, J. On August 15, 1900, the 
appellant, T. H. Flood & Co., sent by 
mail a letter to appellee, First National 
Bank, as follows: 

‘**Please collect and remit for inclosed 
draft, Geo. B. Haile, $225, B. of L. at. 
tached, for books shipped in care of the 
banks. Please allow Mr. Haile ten days 
in which to examine the books, and 
oblige.” 

The draft was inclosed, drawn payable 
at sight. Haile lived at Tompkinsville, 
which is some thirty miles from Glasgow, 
the place of business of appellee. The 
books were sent by appellee by way of 
stage to Haile, at Tompkinsville, with 
information that he had ten days in which 
to examine, at the end of which time, if 
not satisfactory, they might be returned, 
but, if satisfactory, appellee held a draft 
for $225, which must be paid. Haile re- 
ceived the books, and at the end of ten 
days failed to pay for them, and refused 
to surrender possession. It appears that 
on August 16, tgoo, Haile wrote appellant 
that the books must come to Tompkins- 
ville for inspection, as he could not go to 
Glasgow. To this appellant replied to 
Haile to pay the draft, and instruct it to 
ho!ld the money for the ten days, at the 
end of which time the books might be re- 
turned if unsatisfactory. Appellee never 
saw this letter, nor was any further in- 
struction sent it. 

On September 22, 1900, appellee wrote 
to appellant as follows: 


“We let Geo, B. Haile’ have books for 
ten days’ examination as per your instruc- 
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tions, and he now refuses to pay us or to 
give up the books. We have written, but 
have received no reply. We understand 
that he has left town, leaving instructions 
with parties at the place to hold books. 
Shall we instruct our attorney to take 
steps to get the money or recover the 
books ?” 


To this appellant replied : 


‘‘We have yours of the 22d instant, and 
have to-day written Mr. Haile to pay the 
draft which you hold at once. We are 
somewhat at a loss to understand his ac- 
tion regarding the transaction, as our 
dealings hitherto have been satisfactory.” 


After these letters there were various 
letters passed between the parties, in 
which appellant would urge a payment of 
the draft, or return of the books, and ap- 
pellee would ask for authority to sue for 
the money or to recover possession of the 
books, denying its liability in any way, and 
insisting ithad followed instructions in de- 
livering the books to Haile for examination. 


Appellee employed attorneys to look into 
the matter, and they found that Haile had 
sold the books to a lawyer in Tennessee, 
and, upon pressing Haile for settlement, 
he sent to the attorneys two notes, one 
for $100 and one for $125, with surety, 
due in twelve and eighteen months to 


satisfy the claim. The attorneys notified 
appellee and the appellee notified appel- 
lant of these notes made payable to ap- 
pellant, but the notes were never accepted 
in satisfaction of the draft. 

This action was then brought by appel- 
lant to hold appellee liable fcr the amount 
of the draft on account of negligence in 
delivering the books. Appellee resisted 
and denied its liability. The case was, by 
agreement, tried by the court without a 
jury, and judgment rendered for appellee. 
The findings of fact by the court are that 
appellee was guilty of negligence in the 
delivery, but that the appellant, with full 
knowledge of all the facts, waived this 


787 


negligence, and declined to authorize an 
action of claim and delivery for the 
books, but wrote direct to Haile urging 
him to pay, etc.; and that afterwards ap- 
pellee had exercised al! care and diligence 
to recover the books or collect the draft. 
but had failed to do so. Upon these facts 
judgment was rendered for appellee, and 
from that judgment this appeal is prose-~ 
cuted. 

There is no proof of usage or custom 
among banks as to drafts with bill of lading 
attached when examination is to be per- 
mitted, and, in the absence of such usage, 
the bank was left to construe the instruc- 
tion to permit ten days’ examination ac- 
cording to its understanding of the lan- 
guage used. Appellee understood that 
language to mean that Haile was to have 
possession of the books for ten days in 
which to examine the books. This was 
also understood by appellant and by 
Haile, as is shown by the correspondence 
between them; but the difference of opin- 
jon is as to whether Haile should pay the 
draft on delivery of the books or at the 
end of ten days. The bank might have 
reasonably concluded that appellant was 
willing to risk the honesty of Haile so as 
to let him have possession of the books 
for ten days for examination, but was not 
willing to risk his solvency, and so sent 
the books with draft attached. But the 
trial court found the fact to be that pay- 
ment must be made before any delivery, 
and that appellee was guilty of negligence 
in the delivery. In our view of the case 
it is not necessary to discuss the correct— 
ness of this finding. It is clear that, after 
the books had been delivered witaout pay- 
ment of the draft, and after Haile had re- 
fused to return the books, appellant had 
full notice of all the facts, and was asked 
for instructions in the matter, and, with 
this knowledge and request for further 
instructions, remained silent as to the 
delivery, and failed to give further - in- 
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structions, or to even claim that appellee 
had rendered itself liable to it by the de- 
livery. Instead appellant wrote, “We have 
written to Haile to pay,” etc. This was, 
under the circumstances, a waiver of any 
action of the bank in thedelivery. Bank 
of Owensboro v. Western Bank, 13 Bush, 
526, and cases cited. If appellant had 
meant to repudiate the delivery, and had, 
on September 24th, so written appellee, 
it might have easily gotten the books, 
then in Tompkinsville, according to its 
information. Instead of so doing, appel- 
lant writes that the dealings with Haile 
had “hitherto been satisfactory, and so 
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we have written him direct to pay the 
draft.” This letter of appellant was con- 
firmatory of the idea of the baak that 
appellant would risk Haile’s honesty, and 
had, therefore, intended for him to have 
possession of the books for ten days. The 
notes seem to have been executed by 
Haile, and his father as surety, without 
authority from any person, 
never been accepted, and therefore have 
no bearing on the case. 


and have 


We perceive no error in the judgment 
prejudicial to appellant, and the same is 
affirmed. 


NATIONAL BANK ORGANIZATIONS IN OCTOBER. 


In the month of October national bank- 
ing associations were organized to the 
number of 33 with aggregate capital stock 
$1,595,000, bonds to secure circulation 


being deposited to the amount of $419 - 
250. Of the total number, 20, with ag- 
gregate capital of $510,000, were of the 
class authorized by the act of March 14, 
Ig00, and 13, with total capital of 
$1,085,000, banks with individual capital 
of $50,000 or more. 

Organizations effected during the year 
ended October 31, 1902, numbered 470, 
with total capital of $31,160,000. Included 
in the total number of organizations were 
302 with capital of $7,935,000, banks 
with individual capital of less than 
$50,000, and 168 with capital of $23, 225,- 
000, with individual capital of $50,000 or 
over. 

From March 14, 1900, to October 31, 
last, there were organized 1,212 associa- 
tions, with aggregate capital of $70,159,- 
500, and bond deposit as security for 
circulation of $17,321,550. There were 


organized during this period 805 banks 
with individual capital of 
$50,000, the total capital being $21,- 
099,500, and 407 with total capital of 
$49,060,000, with individual capital of 
$50,000 or over. Further subdividing 
the organizations during the period, it ap- 
pears that 158, with capital of $11,490,- 
000, were conversions of state banks; 
363, with capital of $20,935,000, banks 
organized to succeed state or private 
banks placed in liquidation for that pur- 
pose, and 691, with capital of $37,734,500, 
associations of primary organization. 
Comparing conditions on March 14, 
1g00, with October 31, 1902, it is shown 
that the number of active associations 
increased from 3,617 to 4,679; authorized 
capital stock from $616,308,095 to $713,- 
435,695, and bonds deposited as security 


for circulation from $244,611,570 to 
$338, 352,670. National bank circulation 
outstanding secured by bonds and by 
deposits of lawful money increased during 
the period from $254,402,730 to $380,476,- 
334, Or a net increase of $126,073,604. 


less than 
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RECENT BANKERS’ CONVENTIONS. 


A Synopsis of the Main Features of the Ohio Bankers’ Convention, held at Cincinnati; the 
Indiana Bankers’ Convention at Indianapolis; and the American 
Bankers’ Convention at New Orleans. 


OHIO BANKERS’ ASSOCIATION. 


Reform of the Banking Law of the 
State—The State Bank Bill recommended 
by the Association, which failed last 
Winter to be Again Urged—Passage of 
the Negotiable Instruments Law—A Pro- 
tective System Adopted—T wo Suggested 
Amendments to the National Bank Act 
Referred to Executive Council—Question 
of Repeal of Bankruptcy Laws referred to 
Committee on Resolutions. 


The twelfth annual convention of the 
Ohio Bankers’ Association was held at 
Cincinnati on October 15 and 16. 

The delegates were welcomed by Mr. 
Geo. H. Bohrer, of the German National 
Bank of Cincinnati, in appropriate words 
of friendly greeting. Discussing certain 
matters of importance, he remarked that 
the bankers had just had an object lesson 
teaching that the currency system is de- 
fective and that the operations of the 
treasury system interfere with the deli- 
cate machinery of credit so that the bank- 
ing institutions cannot, at all times, re- 
spond readily to the needs of commerce. 
He said that the government ought to gu 
out of the banking business, as the sub- 
Treasury system is antiquated and there 
is no good reason why its financial oper- 
ations should not be conducted through 
the banks. Mr. Bohrer also urged that 
Congress should take early action to pro- 
vide the country with an emergency cir- 
culation, properly safeguarded, which in 
time of monetary stringency could be 
quickly issued and which could be readily 
retired when finances again regained their 


normal condition. The time is now ripe, 
he said, to urge these. reforms, 

Hon. David H. Moore responded to the 
welcome on behalf of the Association. He 
praised Cincinnati as the best governed, 
most progressive, most economically 
managed, and having the lowest tax rate 
of any city within’the state of Ohio. 
Speaking on the subject of the banking 
laws of the State he said that under re- 
cent decisions of the Supreme Court, 
some of the banking and trust company 
laws have been shown to be defective and 
he appealed to the Association to formu- 
late some banking law so just and reason- 
able and fair that every bank, incorpor- 
ated or private, will lend its influence to 
have it passed. Last Winter a bill was 
framed which had the approval of the 
Committee on Legislation of the Associ- 
ation and of some of the best constitu- 
tional lawyers in the state, but it met 
with opposition of some of the private 
bankers by reason of the examination 
features which it contained. Mr. Moore 
gave it as the result of his experience, 
that the most satisfactory feature of the 
national banking system is the national 
bank examiner—the expert accountant 
who comes into the bank, examines its 
books, proves up its balances and advises 
with the officers regarding its securities— 
a man familiar with the banking interests 
of the state and who never leaves it; and 
he expressed the hope that the convention 
would appoint acommittee to draft such 
a banking law as would command the 
hearty support of all the members. 
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President Edwin R. Sharp then deliv- 
ered his annual address, He referred to 
the failure to pass the state bank bill rec- 
ommended by the Association and ex- 


I. E. KNISELY, President. 

pressed the hope that the Association 
would not relax its efforts to secure its 
adoption and relieve the state banks from 
the defective and inconsistent laws under 
which they are now operating. The Pres- 
ident reported that in accordance with 
the resolution adopted last year he had 
appointed a committee to raise the money 
necessary for procuring a suitable me- 
mento to be presented in the name of the 
state to the battleship, Ohio. He said 
the committee would begin active work 
in a short time and ask the co-operation 
of the members. The President urged 
the repeal of the National Bankruptcy 
Act, as its object has been “accomplished 
and its privileges are being abused. He 
commended the action of Secretary Shaw 


in increasing the deposits of public moneys 
in national 


banks and in removing the 
restrictions as to reserve against such de 
posits, in relief of the recent financial 
conditions in New York. 
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The report of Mr. Stacey B. Rankin, 
Secretary of the Association, was then 
read. It showed a total membership of 
612, making the Ohio Association the 
second largest state bankers’ association 
in the Uuited States. He reported that 
the bank bill prepared by the special com- 
mittee had been defeated and that a full 
report concerning it would be made by 
the chairman of the committee. He fur- 
ther reported that the Negotiable Instru- 
ments ILaw had been passed by the Ohio 
Legislature and that the Chairman of 
the Committee having that law in charge 
would give a detailed report. His report 
showed that $1,518 had been subscribed 
by the banks to the McKinley Memorial 
Fund, which was very good in view of 
the fact that in all the cities and large 
towns nearly all the banks had given ad- 
ditional subscriptions to local solicitors. 
Concerning the matter of surety bonds 
and burglary insurance, the Secretary re- 
ported that contracts with the National 
Surety Company and the Ocean Accident 
& Guarantee Corporation were consum- 


E. R. SHARP. Retiring President, 
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mated in November last. It was found 
that licenses to do business in the State 
could not be issued to the Ohio Bankers’ 
Association to act as agent of a surety 
company without taking out licenses for 
each member of the Association; there- 
fore the licenses were taken out in the 
name of the Secretary personally and the 
surety bond and burglary insurance busi- 
ness has been done under his name, the 
Association, however, securing the bene- 
fits. 

The report of H. C. Herbig, Treasurer, 
was then presented showing a balance on 
hand of $3,999.61. 

Following this came the report of the 
Committee on the Banking Bill, submitted 
by Mr. W. J. Graham, who detailed the 
various steps taken since the resolution 
was adopted at Akron, Ohio, four years 
ago. At last year’s meeting at Cleveland 
the bill which had been formulated re- 
ceived the approval of the Association 
and the original committee was continued 
and instructed to present the bill to the 
General Assembly which convened in Jan- 
uary of this year. The bill, from time to 
time, had been amended and changed as 
the result of suggestions from eminent 
bankers and constitutional lawyers until 
as finally perfected in the form in which 
it was presented to the legislature, it was 
thought to be a great improvement upon 
the existing banking law. Mr. Graham 
reported, however, that the bill failed to 
pass the Senate. 

The report of the Executive Council of 
the Association was then presented by 
Mr. Henry Flesh. It recommended the 
establishment of a protective feature in 
the Association by the addition of five new 
sections to the constitution providing for 
creating and maintaining a ‘‘Protection 
Fund” of $5,000 for the relief of, and co 
Operation with, defrauded banks. 

These proposed amendments to the 
Constitution were deferred to the second 
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day, and after discussion, were adopted. 

The Executive Council further reported 
upon the Banking Bill which failed to pass 
the last Legislature and recommended 


S. B. RANKIN, Secretary. 


that the Association continue the fight 
for the passage by the State of a just and 
equitable law for the protection of its 
citizens and that the committee having 
the matter in charge be continued. The 
Association, on motion, continued the 
committee. 

The report of the Committee on the Ne- 
gotiable Instruments Law was then pre- 
sented to the Association by Mr. I. E. 
Knisely. He reported that the Legisla— 
ture had enacted the bill into a law which 
goes into force on the first day of Janu- 
ary 1903. He detailed the various steps 
which had been taken in furtherance of 
the passage of this law, and explained the 
great benefits to the bankers which will 
result from its adoption. 

On the second day, October 16th, ad- 
dresses were delivered by Hon. Daniel J. 
Ryan on the subject of ‘‘The Consolida- 
tion of Corporations,” and by the Lieu- 
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tenant Governor of Ohio, Mr. L. H. Gor- 
don, on ‘‘The Citizen and the City.” 

Mr. Milton Jamieson of Batavia then 
made an address in which he suggested 
two amendments to the national bank act. 
His first recommendation was that the 
national bank act be amended so as to 
give the county, state and municipalities 
authority to tax the full stock and surplus 
of the banks at the rate of 1 per cent. in 
each locality where they are situated. 
His second suggested amendment was 
that instead of the requirement that 5 per 
cent. of the circulation of each bank be 
deposited with the Treasury to redeem 
circulation, 2 per cent. only should be 
required, as this would be amply sufficient. 

These recommendations were referred 
to the Executive Council. 

The question of the repeal of the bank- 
ruptcy laws, which was recommended by 
the President in his annual address, was 
referred to the Committee on Resolutions. 

The following officers were elected for 
the ensuing year: President, I. E. Knise- 
ly, of Toledo; Vice-President, Henry 
Flesh, of Piqua; Secretary, S. B. Rankin, 
of Charleston; Treasurer, Henry C. Her- 
big, of Coshocton. 


INDIANA BANKERS’ ASSOCIATION, 


Prosperity of Indiana shown—Branch 
Banking Disfavored— Assets Curreacy 
Doubted but Emergency Circulation Com- 
mended—Important Discussions upon the 
Authority and Duty of Bank Officers and 
the Relation of the Banks to the Trusts— 
Adoption of the Negotiable Instruments 
Law in Indiana urgec—Resolution In- 
dorsing World’s Fair at St. Louis adopted. 


The sixth annual convention of the 
Indiana Bankers’ Association was held at 
Indianapolis on October 22 and 23. The 
members were welcomed to the city by 
Hon. Charles Bookwalter, Mayor of In- 
dianapolis. 
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In his annual address, President F. L. 
Powell described the conditions which 
produce a scarcity of money each suc- 
ceeding year at the crop-moving period, 
and urged the necessity of legislation 
permitting the surplus in the government 
treasury to be deposited in the banks, 
rather than absorbed by the sub-treasuries, 
at times most needed for commercial pur- 
poses. While the stock speculator is the 
one most injured by these conditions, 
legitimate commercial enterprises suffer 
to a degree. With regard to his own 
state of Indiana, Mr. Powell said that 
the state was never more prosperous, and 
these conditions had affected the business 
interests to but a very slight extent. In 
every branch of industry,he said, the great- 
est activity is observable, abundant crops 
have been harvested, and the banks of 
Indiana, through conservative manage- 
ment, are strongly entrenched, amply able 
to care for all legitimate enterprises. 

Mr. Poweli discussed the proposition for 
an asset currency as affording the needed 
elasticity, but thought that assets largely 
made up of commercial paper, with a value 
fluctuating under strain, might not remain 
firm enough in the ‘case of the weaker 
banks, to afford the relief which the ad- 
vocates of the system proclaimed. Our cur- 
rency, he said, should be kept stable as it is 
now under all circumstances, and, in his 
judgment, the people cannot afford to 
take any risk in the issuing of an asset 
currency which, while providing the 
needed elasticity, might prove less safe 
than that we now have. Mr. Powell, how- 
ever, commended the wisdom and advisa- 
bility of an emergency circulation such as 
suggested by ex-Comptroller Hepburn, 
saying that the latter’s plan seemed to 
him the best thus far presented. 

Speaking of branch banking, the presi- 
dent thought such a system would not 
extinguish the possibility of success of 
independent institutions, nor did he think 
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it was advocated in the interest of any 
so-called money power; but he believed 
with the retirement of the government 


». OHAIR, President 


from the banking business, with an emer- 
time of 
panic only, the country would have, all 


gency currency to be used in 


things considered, the best working sys- 


tem for its needs. In union and concerted 
action, he said, there was much strength, 
and the community of interest among the 
independent banks would give sufficient 


centralization of without 


power any 
under 
for the na- 


tion’s business, when its trade, commerce 


change in our 


which the banks 


present system 


have cared 


and wealth have expanded beyond the 
dreams of the most imaginative. In ad- 
vocating new measures, he said, it is best 
to adhere as closely as possible to the 
system which has served so well and un- 
der which so much has been achieved. 
Congressman Jesse Overstreet then ad- 
dressed the convention. He said that the 
bankers in their discussions mould opin- 
ion, and that the legislators at Washing- 
ton, charged with the duty of enacting 
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beneficial laws, look to the development 
of views at gatherings of this kind for 
needed information, helpful to them in 
the formulation of beneficial financial 
legislation. 

Secretary Charles L. Farrell then sub- 
mitted his report, showing a total mem- 
bership of 346. He reported that outside 
conditions affecting the general banking 
business of the state have been closely 
watched. in the 
effort for tae removal of the revenue tax 


The association aided 


on bank capital and surplus, and it has 


been entirely through the organized 


efforts of the various bankers’ associa- 
tions that the Fowler bill providing for 
branch banking and asset currency was 
tabled. 


fects 


This bill, the secretary said, af- 
the 
banker, and is the more dangerous be- 


individuality of every small 


cause it is advocated by some of the 
leading bankers of Mr. 
Farrell said that it had been the endeavor 


the country. 


to bring before the association the most 
advanced methods in promoting and car- 
rying on the banking business, and there 
had been 


brought to the attention of 


F. L. POWELL, Retiring President 
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members, for discussion, the most im- 
portant banking questions of the day. 

Charles E. Coffin, treasurer, presented 
his annual report of receipts and dis- 
bursements, showing a balance of cash 
on hand of $964.94. 

Reports from bankers representing the 
thirteen congressional districts were then 
made, and then Mr. Charles O. Austin, of 
Chicago, delivered an able and instruc- 
tive address on the authority and duty of 
bank officers and directors. What the 
various officials can and cannot do, with- 
in the line of their respective duties, are 
practical questions of moment to every 
bank officer, and Mr. Austin’s address 
showed the result of considerable re- 
search and a commanding grasp of the 
subject. 

Mr. J. A.S. Pollard, of Iowa, followed 
Mr. Austin, his subject being “The Oc- 
topus and the Bank.” He banged mon- 
opolies in the head in words of scathing 
denunciation and telling satire, and his 
ridicule of the money-gobblers was much 
appreciated. 

The second day’s proceedings were 
opened with an address by John B. Cock- 
rum, of Indianapolis, upon “The Banks 
and the Trusts.” His argument was 
that combinations are not hurtful, unless 
abused. He did not favor monopolies, 
or trusts that may become monopolies; 
but he did favor such laws as will author- 
ize the creation of large corporations, 
necessary to carry on the larger business 
needed by the increasing population and 
advancing conditions of our great coun- 
try. The banks, he said, which keep in 
touch with business conditions, can and 
will be powerful in controlling the opera- 
tions of the trusts. By lending their in- 
fluence to those that are organized upon 
right lines, for the benefit of the general 
business of the community, and by dis- 
couraging those that are organized upon 
unfair lines and to the detriment of the 
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people, the banks will be a powerful 
agency for the regulation of these com- 
binations in the interest of the people 
and will thereby secure to the whole 


Cc. E. FARRELL, Secretary. 


people a wholesome condition of trade 
that will be beneficial to our general 
prosperity. 

Following this, Thomas B. Paton, editor 
of the BANKING LAw JOURNAL, addressed 
the convention on the necessity which 
exists for the people of the state of In- 
diana to enact the Uniform Negotiable 
Instruments Law which has been adopted, 
up to date, in nineteen states, one terri- 
tory and the District of Columbia. He 
showed that while Congress regulates the 
money of the country, specie and paper, 
on a uniform standard of value, it is left 
to the individual states to regulate the 
commercial paper currency—the currency 
of commerce—on a uniform standard of 
negotiability, so that, conforming to a 
prescribed standard, it shall have the 
same legal effect in every state in the 
Union. 

Granger Farwell, of Chicago, spoke on 
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the subject of ‘*Secondary Reserves,” 
showing that the necessity now exists for 
the bankers of Indiana and other middle 
Western states of investing their money 
to a considerable extent in bonds. He 
discussed why this condition exists and 
the various classes of bonds which are to 
be considered for the purpose of invest. 
ment, 

Mr. W. L. Moyer, of New York, ad- 
dressed the convention, and spoke of the 
habit of the New York banks of investing 
their daily surplus funds, in loans on call 
at the New York Stock Exchange, secured 
by collateral, at whatever rate of interest 
these loans will bring. 

Other New York bankers who addressed 
the convention were Henry Chapin, Jr., 
Vice-President of the National Bank of 
North America; H. A. Smith, Vice-Presi- 
dent of the Western National Bank, and 
W. O. Jones, Assistant Cashier of the 
Chase National Bank. 

After the addresses, the Committee on 
the Harrison Monument Fund reported a 
total collection of subscriptions 
banks amounting to $746.50. 

A resolution of condolence was then 
adopted in memory of Samuel A. Morri- 
son, late of the Fletcher National Bank. 

The coming World’s Fair at St. Louis 
was made the subject of the following 
resolution : 


from 


“Resolved, That this association in- 
dorse and approve the World’s Fair to be 


held in St. Louis in 1904, and urge upon 
the legislature of the state of Indiana the 
importance of making an appropriation 
commensurate with the importance of the 


occasion and the magnitude of the state 
of Indiana.” 


Mr. Parvin, of the Mercantile Trust 
Company of St, Louis, expressed thanks 
to the convention, and, as a matter of 
interest, stated that the territory cov- 
ered by the Louisiana Purchase has an 
area of probably one miilion square miles 
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and cost the government $15,000,000 
To-day, the ground upon which the 
World’s Fair is to be located, consisting 
of 1200 acres, which is now almost fenced, 
is valued at $15,000,000. Appropriations 
have been made by the state of Missouri. 
The citizens of St. Louis have raised 
$5,000,000; the city of St. Louis itself 
has appropriated $5,000,000; the state of 
Missouri $1,000,000. Twenty-three states 
and territories have already passed ap- 
propriations for that purpose, and Mr. 
Parvin said that the people of Missouri 
confidently look for an appropriation from 
the state of Indiana in accordance with 
its standing as a state, 

The new officers are as follows: Presi- 
dent, R. L. O’Hair, of Greencastle; Vice- 
President, W. W. Bonner, of Greensburg; 
Secretary, Charles L. Farrell, of Indian- 
apolis; ‘Treasurer, C. E. Coffin, of In- 
dianapolis. 


AMERICAN BANKERS’ ASSO- 
CIATION, 


President Herrick discusses the Bank- 
er’s Attitude in the Improvement of Laws 
Regulating Banking and Currency—Ex- 
ecutive Council favors Mr. Hepburn’s 
Plan of Emergency Circulation—Savings 
Bank Section created—Comptroller Ridge- 
ly discusses Changes in Banking Con- 
ditions—The Scottish Banking System 
described—A Picture of the New South— 
Exhaustive discussion on Currency and 
Branch Banks by Congressman Fowler, 
ex Comptroller Dawes, Horace White, C. 
A. Pugsley and-Willis S. Paine—Resolu- 
tion adopted, reciting Inadequacy of Cur- 
rency System and Need for Greater Elas- 
ticity, and directing Appointment of 
Committee of Seven to consider subject 
and report at next meeting. 


The twenty-eighth annual convention 
of the American Bankers’ Association 
was held at Tulane Hall, New Orleans, 
on November 11, 12 and 13, with the 
largest attendance in the history of the 
organization. 
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The delegates were welcomed by Acting 
Mayor Meble and byHon. Samuel Gilmore 
on behalf of the City of New Orleans, by 
Dr. William C. Stubbs on behalf of the 
Governor of the State, and by R. M. 
Walmsley representing the 
banks of New Orleans. 

President Myron T. Herrick responded 


associated 


CALDWELL HARDY, President, 


to the addresses of welcome and then de- 
livered his annual address. Mr. Herrick 
pointed out that the early prejudice 
against banking is slowly dying out, but 
that the time has not yet arrived when 
the people are ready to adopt a scheme of 
financial legislation suggested by the 
banks. Bankers should not omit to do 
what they properly can to bring about 
the improvement of laws regulating bank- 
ing and currency in the United States, 
but more is to be gained for the general 
good of both banks and the people, by 
the banker working asa citizen and exert- 
ing his influence on the side of common 
sense and sound policy, than by any 
wholesale attempt to persuade Congress 
to abolish, with one fell swoop, the exist- 
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ing order of things. In other words, 
evolution is safe, while revolution is dan. 
gerous, and reforms will come slowly as 
they are needed. Mr. Herrick said that 
the imperative need now, as in the past, 
is that every part of the circulating me. 
dium shall not only be as good as gold, 
under all stress of business weather, but 
shall have the reputation merited by its 
character. While flexibility in the body 
of currency is very important, it should 
never be forgotten the vital point is that 
nothing used as money shall be distrusted. 

Following the address of the president, 
the report of the Executive Council was 
presented by Mr. F. G. Bigelow. It de- 
tailed the work of the various committees 


of the association and in a general way 


referred to the question of currency re- 
form upon which addresses were to be 
delivered before the convention. The 
report suggested that any efforts in this 
direction should be confined to what the 
the association not only could agree 
upon, but what they may fairly hope to 
accomplish. The report suggested that 
there should be practical unanimity in 
advocating a law authorizing the Comp- 
troller of the Currency to issue to na- 
tional banks with $50,000 capital, or more, 
and at least 20 per cent. surplus, circula- 
tion to 50 per cent. of capital, with 6 per 
cent. tax (4 per cent.a month). This is 
Mr. Hepburn’s plan, and the committee 
heartily approved it as sound and unob- 
jecticnable. 

The Executive Council also recommend- 
ed the adoption of the following proposed 
amendment creating a savings banks sec- 
tion of the association : 

“A section of the association to be 
known as the Savings Banks’ Section is 
hereby established, which shall meet an- 
nually in connection with the meeting of 
this association; its scope shall embrace 
all matters relating especially to savings 
banks, with a similar programme and 
proceedings as the Trust Companies’ Sec- 
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tion, and it shall be under the supervision 
of the Executive Council.” 

The officers of this section are Myron 
l. Herrick, chairman, James McMahon, 
vice-chairman, William Hanhart, secre- 
tary. 

Following the report of the Executive 
Council, the amendment creating a sav- 


MYRON T. HERRICK, Retiring President. 
banks’ section 


adopted ; 


ings was unanimously 


as was also an amendment 
making the President, First Vice-Presi- 
dent and ex-Presidents members of the 
Executive Council. 

The report of the Protective Committee 
was then presented, showing in detail the 
beneficial results of the protective system. 

The report of the Secretary was then 
made, showing a paid membership on 
November ist of 6,354. The report of 


the Treasurer followed, showing balance 
August 31, 1902, $63,718.52. 

rhe report of the Committee on Uni- 
form Laws detailed the work of the com- 
mittee with regard to the passage of the 
Negotiable Instruments Law in the va- 
rious states, and gave a list of the states 
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which hold sessions of their legislature 
this winter, in all of which an effort will 
be made to pass the bill. 

The report of the Committee on Edu- 
cation gave a history of the work in con- 
nection with the American Institute of 
Bank Clerks and showed the splendid 
progress made. ' 

Then followed an address by William 
B. Ridgely, Comptroller of the Currency, 
upon the “Changes in Banking Condi- 
tions.” Mr. Ridgley described in detail the 
general business of the United States and 
more particularly the financial and banking 
operations, asserting that the enormous in- 
crease in our volume of business has made 
the existing banking facilities to handle it 
inadequate, and that unless there 1s some 
curtailment of business operations there 
must be an increase in facilities, either by 
the addition of new means or more effi- 
cient use of the old ones. Mr. Ridgely 
urged the abolition of the sub-treasury 
system, saying we should years ago have 
changed our obsolete conditions, so that 
the funds of the government can stay in 
the channels of trade and not be locked 
up in vaults by the hundreds of millions. 

Mr. Ridgely further contended that the 
weakest point of our banking system is in 
its lack of provision for a more eiastic 
banking currency, a demand for which, he 
said, exists at the present time. Mr. 
Ridgely said it wouid not be any undue 
expansion or inflation if the banks had 
the privilege of issuing, in addition to 
their notes covered by bonds, an amount 
of uncovered notes equal to 50 per cent. 
of their covered issues. “Call it credit 
currency, asset Currency, emergency cur- 
rency or what you will,” continued Mr. 
Ridgely, ‘‘asmall tax will provide a guar- 
antee fund which will absolutely protect 
the note holder and the public. A gradu- 
ated tax and ample provision for redemp- 
tion will insure the retirement of these 
notes as soon as the necessity for them 
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ceases. Such notes have been found safe 
and satisfactory in other countries. With 
an elastic currency, we need ask for little 
more improvement in our national banks. 
They would be the best banks in the 
world,” 

Mr. Ridgely said ke believed in branch 
banking; that theoretically it is the best 
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system, as it is more economical, more 
efficient, will serve its customers better, 
can be better managed, and can be made 
safer than any system of independent 
banks. But we now have the independent 
system which is so firmly rooted that it 
cannot be changed. The majority of 
bankers and the majority of the people 
are against it, and they will see that the 
majority of Congress are against it. 
Following Mr. Ridgely, Mr. John 
Johnston described the Scottish banking 
system and its two most striking features 
of numerous branches and of cash credits. 
After Mr. Johnston came Joseph G. 
Brown, who made an eloquent discourse 
on “The New South,” describing what 
the South was and what it is to-day. An 
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instructive feature of his address was the 
figures showing the condition and extent 
of the manufacturing industries, the agri- 
cultural products and the banking re- 
sources. The day’s proceeding closed 
after the report of the Committee on 
Internal Revenue Taxation had 
received. 

The second day might be described as 
‘Currency Discussion Day.” Congress- 
man Charles N. Fowler discussed assets 
currency and branch banking and the 
financial measure which has been coupled 
His talk was along the 
With 
our commerce founded on the solid gold 
basis, Mr. 
some economic 


been 


with his name. 
line of an expansion of currency. 
Fowler said we must devise 
mechanism to carry on 
the business. He pointed to the experi- 
ence of other countries which have bank 
credit currency and particularly to the 
history of the Canadian banking system 
from 1827 to the present time. Mr, 
Fowler presented a chart showing the 
crop movement in Canada and how the 
currency was contracted and expanded 
during the different seasons. ‘Then he 
presented a chart indicating the bank cur- 
rency issue of the United States, its non- 
elasticity being indicated by a straight 
line. Mr. Fowler said he thought his 
presentation of facts ought to satisfy 
every frank man that there was a differ- 
ence between the currency of the United 
States and that of every other civilized 
nation. The speaker asserted that the 
currency proposed was not only elastic 
but absolutely safe. 

Upon the subject ot branch banking, 
Mr. Fowler described what would be the 
benefits of this system, from his point of 
view, and asserted that while 5,000 bank- 
ers were against his views, 5,000,000 bor. 
rowers were in favor of them. 

Following Mr. Fowler, Ex-Comptroller 
Charles G. Dawes addressed the conven- 
tion, showing in detail why the branch 
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banking idea was neither practicable nor 
advantageous. We are leading the world 
commercially, he said, because under our 
law and government we have made it our 
special effort to protect the rights, interests 
and opportunities of the individual and of 
the small enterprise. We are not ready asa 
nation to dispense with the small business 
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man or curtail his opportunities, for that 
small business man may become a great 
business man, and in so doing may grow 
to bring opportunity for employment 
and accumulation to thousands of people 
in towns and territories where there are 
now but restricted and undeveloped fields 
of work; anc it being wise to still protect 
his opportunities, it is better for us to pay 
the small additional cost of this present 
great banking system of 15,000 indepen- 
dent banking units as compared with the 
cost of a branch banking system. Branch 
banking, Mr. Dawes said, may come in 
time, but the time is not yet ripe; and 
from the standpoint of public policy, the 
banker as a citizen should oppose it at the 
present time. The duty of the banker 


now is to consolidate his whole efforts 
behind some measure for elastic circula- 
tion, the need of which is felt by all. In 
support of such a measure both the friends 
and opponents of branch banking can 
unite. Instead of demanding, as bankers, 
the passage of a financial law, involving 
complex and radical changes, over the 
details of which bankers disagree, let the 
bankers at the present time simply ask for 
an emergency circulation to supply the 
needed elasticity to assist in crop moving 
and in times of panic, waiting until that 
reform is attained to urge other reforms, 
the emergency circulation to consist of 
a small amount of uncovered notes, in 
addition to the secured notes, subject to 
so heavy a tax as to prohibit their issue 
in normal times for profit, but under 
which they would be available in emerg- 
encies. ‘The tax, Mr. Dawes said, should 
be so large as to provide a fund which, in 
connection with the pro rata share of the 
assets of the insolvent bank, would be 
sufficient to redeem the notes in full with- 
out the necessity of giving any preference 
of note holders over depositors of any 
insolvent issuing bank, and the tax should 
be so large as to force this currency into 
retirement as soon as the emergency 
passed. 

Concluding, Mr. Dawes said he had 
no patience with men who were continu- 
ally belittling our banking system and 
comparing it unfavorably with the systems 
of England, Scotland and other places. 
The fact of the matter is, he said, that 
the banking power of the United States— 
the total capital, surplus and deposits of 
the banks—is greater than that of any 
other country on earth. Nine years ago 
it was equal to the banking power of the 
whole of Continental Europe and nearly 
equal to that of Great Britain. To-day 
it is within 124 per cent. equal to the 
combined banking power of Continental 
Europe and the United Kingdom. It is 
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the most powerful banking system in the 
world. 

Following Mr. Dawes, Horace White 
spoke on assets currency and branch 
banking. 

At the afternoon session, a resolution 
indorsing the World’s Fair was referred 
to the Executive Council, Mr. A. J. 
Frame also presented the following reso- 
lution, which, on motion, was referred to 
the Executive Council : 


“*Whereas, in the past forty years the 
United States has forged ahead by leaps 
and bounds in material prosperity, until 
to-day it has distanced all competitors, 
and we believe the most potent factor in 
producing this result, next to the intelli- 
gent energy of our people, is the aid 
given by the banks, and, 

‘¢ Whereas, while this great advance has 
been in progress, the banking systems of 
this country—under the fostering care of 
local ownership, coupled with continual 
progress in conservatism and sounder 
banking laws—have more than kept pace 
with general progress in other lines, until 
to-day her banking power, according to the 
Comptroller’s report of 1901, exceeds 44 
per cent. of the world’s banking power; 
and, 

‘* Whereas, the battle of the standards, 
culminating in the adoption of gold, un- 
der the act of March 14th, 1900, removed 
the blighting effects of distrust which 
always paralyzes enterprise, and sub- 
stituted confidence, which is the bulwark 
of all progress, and also under natural 
economic laws filled our channels of cir- 
culation with 50 per cent. more gold than 
is now held by any nation; and, 

“ Whereas, because of the vast increase 
of wealth in the United States, rates of 
interest on loans are to-day about one- 
half those charged thirty years ago, and 
if rates vary somewhat, this barometic 
cautionary signal prevents undue expan- 
sion, and clarifies conservatism; there- 
fore be it 

“ Resolved, that the American Banker’s 
Association is opposed to the passage by 
Congress of the so-called Fowler Bill, 
which undoubtedly would revolutionize 
the present system of banking, thus forc- 
ing the 500,000 stockholders to sell their 
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vested rights or stand monopolistic com- 
petition, and substitute therefor a brood 
of 200 or 300 great central banks, with 
10,000 to 15,000 branches in large cities, 
as well as small, and as such branches 
would have no capital and only figure- 
head management, individualism in man- 
agement would cease, local taxes be 
evaded, no home distribution of profits, 
local progress retarded, in short the great 
central banks would skim the cream from 
the whole country toenrich the exchequers 
of the great central banks. Further, 

‘*Resolved, that we are unalterably 
opposed to that provision in the bill 
which substitutes a doubtful measure in 
place of the law authorizing gold certifi- 
cates, the issues of which have grown 
from $32,000,000, on March 14th, 1900, 
to more than $300,000,000, at this date, 
because no form of money ever issued 
was more convenient or unquestioned in 
quality. 

‘* Resolved, that as the quality of our 
money is undoubted and the quantity 
ample for all legitimate requirements— 
but not for wild speculation purposes—we 
are opposed to an asset currency that will 
further inflate credit, drive our gold 
abroad under the Gresham Law and help 
us into a panic when we are out of one; 
and further 

“Resolved, that we would joyfully favor 
any sound solution of the vexed problem 
of giving us an emergency circulation, if 
issued through conservative channels and 
subject to a heavy tax to retire it imme- 
diately after its work is done to prevent 
inflation, but we are opposed to doubtful, 
experimental remedies that might prove 
worse than the disease. 

“Resolved, that we approve of legisla- 
tion to prevent the locking up of funds 
in the United States Treasury in excess 
of, say $50,000,000, for current require- 
ments, thus removing one main cause of 
periodical stringencies. 

“Resolved, that we approve of any 
reasonable amendments to improve our 
present banking and currency systems, 
but we are radically opposed to revolu- 
tion and monopoly as detrimental to pri- 
vate and public welfare.” 


Cornelius A. Pugsley then addressed the 
convention on “ Emergency Circulation.” 
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Hie said the American people are rot yet 
ready for an asset currency pure and 
simple, or for such a radical departure in 
our currency system as is provided for 
in the Fowler Bill. He recommended an 
emergency currency engrafted upon our 
present system by an amendment permit- 
ting national banks to issue 1o per cent. 
additional currency on the amount of 
bonds deposited with the Secretary of the 
Treasury, the currency to be taxed at 5 
per cent. per annum; also that all banks 
having a surplus equal to 20 per cent. of 
their capital should be authorized to issue 
10 per cent. of asset currency to be se- 
cured by approved bonds or bills receiv- 
able specifically set apart for that purpose 


as in the Bank of France. 


Following Mr. Pugsley, Willis S. Paine 
addressed the convention, suggesting a 
plan of currency based upon state and 
municipal bond securities and issued by 
state banks to supply the needed elasti- 
city, which, he argued, could be made 
more secure than the present national 
bank currency and without the necessity 
for maintaining a reserve. 

The following resolution sent in by the 
Illinois State Bankers’ Association was, 
on motion, referred to the Executive 
Council: 


“Whereas, feeling there is a great 
stringency in the money market, particu- 
larly at the crop-moving time, at which 
time is felt the inelasticity of our currency 
system, these conditions are unsettling 
the values and are disastrous to the com- 
mercial interests of our country, 

“Resolved, that we favor the creation 
of an elastic currency under national su. 
pervision, so safe-guarded and protected 
as to furnish unquestioned security to the 
note-holder, and that our Representatives 
and Senators in Congress be urged to 
favor amendments to our National Bank- 
ing Act that will provide safe and elastic 
currency properly secured. 

“Resolved, that we would recommend 
that the American Bankers’ Association 


appoint a currency commission to draft 
and formulate a bill to be presented to 
Congress and that we urge upon dele- 
gates to the American Bankers’ Associa- 
tion to use their best efforts to secure the 
passage of this resolution.” 


On the third day reports were made by 
delegates from the several states as to the 
condition of business, and Hon. Theodore 
E. Burton then addressed the Convention 
on the subject of “Financial Crises and 
Their Lesson.” 

The Executive Council reported, with 
recommendation for adoption, the follow— 
ing resolution which had been presented 
the day previous by Mr. J. J. Sullivan 
and referred to it for consideration and 
report. 


‘*Whereas, experience has demonstrat- 
ed the inadequacy of our present currency 
system, and believing that the best inter- 
ests of the country demand a system 
flexible as well as stable, therefore be it 


“ Resoived, that this association records 
its unqualified approval of the enactment 
of a law imparting a greater degree of 
elasticity to our currency system, making 
it responsive to the demands of the busi- 
ness interests of the country. And be it 
further 

“Resolved, that we favor the appoint- 
ment by the president of this association 
of a committee of seven members, select- 
ed with reference to their ability and high 
character as bankers, and their experience 
in monetary affairs, representing different 
parts of the country, for the purpose of 
carefully considering the entire subject, 
and report to the next meeting of this 
association.” 


On motion, the above resolution was 
unanimously adopted, 

Following are the officers for the ensu- 
ing year: President, Caldwell Hardy; 
First Vice-President, Frank G. Bigelow; 
Treasurer, William F. Orde; Secretary, 
James R. Branch; Assistant Secretary, 
William G. Fitzwilson. 
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ALEXANDER HAMILTON CHAPTER—PROGRAMME. 


The Alexander Hamilton Chapter of the 
American Institute of Bank Clerks, the pioneer 
chapter of the Institute, after a year of effort so 
successful as to warrant its promoters in con- 
sidering that it occupies an assured position in 
its special field, comes before the bank clerks of 
the city at the outset of its second year with an 
appeal for co-operation. 

rhe 
clerks associated together for self help in the 


Institute is an organization of bank 
studies incident to their profession. It is of 
little more than a year’s growth, but in its brief 
existence it has demonstrated beyond question 
that its organizers had a clear conception of the 
educational needs of bank clerks generally, and 
an accurate judgment of their disposition to- 
ward self improvement when guided in the 
proper direction. 

This chapter, in its first year, has drawn to 
itself a membership representing the very best 
in the profession, and the monthly accessions to 
its ranks are evidence of the continuing favor in 
which it is held,and the alertness of bank clerks 
to its advantages. 

The progressive spirit of American finan- 
ciering demands from every employee of our 
larger banking institutions concentration of 
thought and effort, and quick and accurate 
judgment. In no other business, perhaps, are 
these faculties so essential to success, and for 
the efficient exercise of them, close study of the 
principles underlying the methods of banking is 
necessary. To afford opportunity for this sort 
of study is the object of the Institute. In the 
chapter meetings, eager minds continually pro- 
pound new problems for study, and the applica- 
tion of these principles, and vexed questions in 
banking practice are taken up by and discussed 
in the columns of the Journal of the Institute, 
until, by thorough dissection, each question 1s 
in turn laid bare and the relation of all its parts 
to each other and of the whole question to 
others, plainly exhibited. In such a_ school, 
where practical experience is the ever present 
teacher, the pupil must indeed be laggard who 
fails to reap material advantage. 

As illustrative of its methods, the accompany- 
ing programme of the more important features 


of the present winter course of the Alexa 
Hamilton Chapter will repay perusal by « 
bank clerk in the city of New York. Ejth 
member or guest, every bank clerk is cor 
welcomed to the meetings and debates of 
chapter. 

The recognition which the work of the 
tute is receiving from the higher officials 
boards of directors of banks in this and o 
cities is very gratifying and promises wel 
the success of the Institute. In the langu 
of an eminent bank president of this city, “1 
Institute is the training ground of future off 
of banks and generals of finance in this cent 
city of American enterprise.” 


Dates of Meetings, with Titles of Subjects 
Names of Authors of papers or Lectures. 


September 24—“The Individual Bookkeeper 
and His Ledger’’-—Mr. P. H. Dowden, Western 
National Bank. 

General Organization for Season and Addresses 
by Members. 


October 8—“The Negotiable Instruments 
Law’—Mr. Thomas B. Paton, Editor Banking 
Law Journal: 

“The Opening of a Branch Bank’’—Mr. R, A. 
Purdy, Manager Madison Avenue Branch Me- 
chanics and Traders’ Bank. 

October 22—‘Government Bonds from 
to 1900’ —Hon. E. W. Hale, Deputy Assistant 
Treasurer United States. 
the Figures’”—Mr. 
Cashier Hamilton Bank. 

November 12 


1861 


“Behind Jesse C. Joy, 
“The Negotiable Instruments 
Law’’—Mr. Thomas B. Paton. 

‘The Depositors’ 
Bank”—Mr. August 


Savings Bank. 


Ledger of a _ Savings 


Krumenauer, Franklin 
November 26—‘“Liability of Directors for 
Fraud in the Management of Banks”—Mr. Al- 
exander T. Lyman, Member New York Bar. 

“Foreign Exchange’”—Mr. J. H. Martin, 
Western National Bank. 

December 10—‘‘The Negotiable Instruments 
Law’—Mr. Thomas B. Paton. 

“The Bookkeeper and the Law’”—Mr. H. N. 
Rodman, National Citizens’ Bank. 
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December 17—‘*Debts of the World’”—Hon. 
P. Austin, Chief of Bureau of Statistics, 
ishington, D. C. 
Savings Banks’—Mr. William E. Knox, 
wery Savings Bank. 

14—*The 
iw’’—Mr. Thomas 


January Negotiable Instruments 
B. Paton. 

Mr. John Holler, Edi- 
r Dicxerman’s Counterfeit Detector 


Mr. C. H. Sum- 


“Counterfeit Money” 


Common Sense English”’ 
t, of the Institute. 

January 28—Social Evening. 
Mr. 2. & 


Ward Bank. 


Holloway, Cashier Nineteenth 


Mr. Joseph Lincoln, Editor of the Bulletin, 
r of ‘ Cape Cod Ballads.” 
Col. E. A. Talk on 
Waves. Illustrated by Talking Machine. 
Mr. R. 
February I! 


Havers, Short Sound 
A. Purdy, Shakespearean Reading. 
“The Negotiable Instruments 
aw”’—Mr. Thomas B. Paton. 

Mr. James G. Cannon, Vice President Fourth 

itional Bank. 

February 25—Mr. William J. Kinsley, Expert 

Handwriting. 

Bank”—Mr. 
nry Dimse, Cashier National Citizens’ Bank. 
‘The Collection Department”—Mr. E. H. 

Sook, Plaza Bank. 


“General Management of a 


ring this month a debate with the New York 
Chapter will take place. 
Among others who will address the Chapter 


Mr. A 
ational Bank, New York 
Mr. Thomas J. 
ia & Pacific Railroad Company. 
Mr. Charles A. 

ist Company, New York. 


B. Hepburn, Vice President Chase 
Brennan, Secretary Chihua- 
Conant, Treasurer Morton 
Prof.Joseph French Johnson, Secretary School 


f Commerce,Accounts and Finance, N.Y. Uni- 


rsityv 
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Mr, A. O, Kittredge, Secretary American In- 
stitute of Bank Clerks. 

Mr. Bradford Rhodes, Editor Bankers’ Mag- 
azine. 

Mr. D. A. Carsten, C. P. A.} 

Hon. Bird S. Coler. 

Hon. J. B. Finley, President American Insti- 
tute of Bank Clerks, President Fifth National 
Bank, Pittsburgh, Pa. 

Other papers will be 
bers. 


Quiz at 8 p. m. every meeting night on sub- 


read by Chapter Mem- 


jects considered at previous meeting. 
Dues, $4 a year, including one year’s sub- 
scription to The Bulletin. 


President 
ALFRED M. BARRETT, Western National Bank 
Vice President 
G. LAURENCE PEGRAM, Colonial Bank 
Secretary 


WM. E. STEVENS, Dollar Savings Bank 


Treasurer 
ERNEST H. COOK, Plaza Bank 
MEMBERS BOARD OF GOVERNORS 
JOHN BAMBY, Washington Bank 
ALFRED M. BARRETT. Western National Bank 
ERNEST H. COOK, Plaza Bank 
HENRY DIMSE, National Citizens’ Bank 
B. D. FORSTER, Bank of Manhattan Co 
H. C. GRANT, Mercantile National Bank 
F. B. HANSON, Bronx Borough Bank 
JESSE C. JOY, Hamilton Bank 
WM. E. KNOX, Bowery Savings Bank 
M. M. MILES, Mechanics’ & Traders’ Bank 
G. LAURENCE PEGRAM, Colonial Bank 
G. B. SAYRES, National Shoe « Leather Bank 
WM. E. STEVENS, Dollar Savings Bank 
EDUCATIONAL COMMITTEE 

WEEKS, Chemical National Bank 
LOUIS N. ROE, Colonial Bank 
M. M. MILES, Mechanics’ & Traders’ Bank 
AUGUST KRUMENAUER, Franklin Savings Bank 
J. H. MARTIN, Western National Bank 

COMMITTEE ON DEBATES. 
Cc. F. MINOR, Washington Bank 
W. H. THOMPSON, Chase National Bank 
H. N. RODMAN, National Citizens’ Bank 
S. SELIGMAN, Western National Bank 


J. EDW 


A BANK’S NOTABLE PROGRESS. 


Che American National Bank of Indianapo- 
began business February 4, I901, with a 
ipital stock of $250,000. More than fifty 
minent and active business men of Indian- 
olis became shareholders and the board of 
ectors, all in active business in Indianapolis, 
pted the practice of meeting every day, a 


custom which has been continued to the pres- 
ent time. Atthe close of the second day of 
business, the bank’s deposits were $366,371.75, 
four-fifths of which were of individuals and the 
remainder of banks. Five weeks later, on 
March 12, the bank’s capital was increased to 
$350,000. On April 24, 1901, seventy—nine 





804 


days after opening, the bank’s line of deposits 
had increased to $909,145.38, and on July 55 
they had grown to $1,213,225.03, two-thirds of 
which represented the deposits of individuals 
and one-third of banks. At this time the num- 
ber of individual accounts exceeded 1,200, as 
compared with 139 on the first day. In Sep- 
temher, 1901, the growing importance of the 
bank was evidenced in its designation as a de- 
positary of the United States government, 
which entrusted it with $300,000 of its funds. 
On September 30th the bank showed deposits 
of $1,995,923.72, made up of 1,249 individual 
accounts, together with accounts from banks in 
more than 100 points in Indiana. On Decem- 
ber 10, 1901, the deposit line had grown to 
$2;412,413.32, its individual deposits being $1,- 
053,062.46 ; deposits of banks $859,350.86 and 
United States deposits $500,000. An examina- 
tion of the bank on February 4, 1902, one year 
after opening,by the American Audit Company, 
showed the following results : 

The entire cash was counted, found abso- 
lutely correct, and contained no items other than 
those of the current day’s business. Loans and 
discounts were in accordance with the books, a 
large proportion being secured by ample col- 
lateral, and those with personal security being 
for moderate amounts. The individual deposit 
ledgers were in balance with the books and 


THE BANKING LAW JOURNAL. 


showed overdrafts of $51.92. The account 
all other banks were examined by correspo 
ence and found correct. The securities 
carefully examined and found to include < 
bonds of the highest grade, such as Unit 
States, Marion county and other bonds, carr 
below their market value. The quick assets 
ceeded 80.9 per cent of the liabilities, or 0 
three times the reserve required by law. | 
records showed that the custom of daily dir 
tors’ meetings was being followed. The au 
tors commended the systematic method of 
counting and the carefully devised checks a 
safeguards. On June 24. 1902, the shareh 
ers voted to increase the capital to $1,000, 
and the surplus to $200,000. 

The last official statement of the condition 
the bank was made on September 15. 1902 
With capital of $1,000,000,and surplus and pro! 
its of $202,616,39, the bank’s deposit line had ii 
creased to $3,745,192.81. More than sevei 
eighths of the shares of the bank are owned 
150 responsible business men of Indianapolis. 

This record of growth makes a remarkable 
showing. It 1s due to the thorough methods of 
the management and the close daily watch 
upon its affairs. 

John Perrin is president; H. A. Schlotzhauer, 
cashier, and Theo, Stempfel and Andrew 
Smith, assistant cashiers. 


CURRENCY REFORM. 


New York Chamber of Commerce Asks Its Committee on Finance and Currency to Report 
Feasible Measure. 


At the meeting of the Chamber of Commerce, 
on November 6th, a resolution calling for a 
reform in the country’s currency system was 
offered by Jacob H. Schiff, who prefaced the 
offer by the following remarks: 

“IT would like to offer a resolution on a matter 
of business. Perhaps it might lie over until the 
next meeting, but in view of the fact that Con- 
gress is going to meet so soon, and as our recent 
experience as to financial conditions has been so 
serious—perhaps more so than some conceive— 
I think we ought to be prepared in the Chamber 
of Commerce, which is always ready to forward 
the commercial interests of this city and of the 
state and of the nation—I think it is time for 
the Chamber of Commerce to take a very de- 
cided stand upon the subject of the reconstruc- 
tion of the financial policy of the United States. 

“ Recently the Secretary of the Treasury has 
deemed it well to take action which, in my 
opinion, and the opinion of many others, may 
have very serious consequences. It cannot be 
sound finance if money for weeks is worth Io to 
25 percent. Money in this city never ought to 
have risen above 6 per cent., if we had a sound 
financial, fiscal policy. 

“1 do not wish to enlarge to-day upon this 
subject, but I would like to have it taken up by 


the Finance Committee and reported to the 
Chamber at its first meeting in its new quarters 
I think the Chamber cannot inaugurate a mect- 
ing in its new quarters in any better manner, 
nor in a more beneficial manner to the people of 
the city and to the people of the state and to the 
people of the United States than by giving ex- 
pression to what should be done to prevent in 
the future what we have passed through during 
the past two weeks. I believe there are ways 
in which it can be avoided, and without saying 
any further to-day I should like to offer this 
resolution: 

“Recent experiences having again demon- 
strated the insufficient elasticity of our monetary 
system so as to adapt itself to legitimate require- 
ments; be it 

“Resolved, That it be referred to the Com- 
mittee on Finance and Currency to report to 
the Chamber such feasible measures as in its 
opinion would tend to provide against a money 
situation such as we have had recently to deal 
with.” 

The resolution was seconded and carried. 
The committee which will deal with this matter 
includes John Harsen Rhoades, Henry W. Can- 
non, August Belmont, George G. Williams, 
J. H. Schiff, C. S, Fairchild and Lyman J. Gage. 
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INQUIRIES AND CORRESPONDENCE, 


HIS department is carried on for the benefit ot all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


cnarge. 


made to the contrary. 


Loan to Husband on Collateral Note - 
Securities Registered in 
Wife’s Name 


YORK, Pa., October 31, 1902. 
Editor Banking Law Journal; 

DEAR SIR :—Kindly express your opinion in 
the Journal’s next issue on the legal safety of a 
loan made on a collateral note signed by the 
husband, the security for which is stock or bonds 
registered in the wife’s name, accompanied, of 
course, with a properly executed power-of-attor- 
How is the loan affected, if made on the 
representation that the proceeds shall be used 


ney 


n the payment of a home, built by them jointly? 
Yours truly, 
CASHIER, 

We see nothing in the laws or statutes 
of Pennsylvania against the legal safety of 
such a loan, but think the bank would 
have a good and enforceable title to the 
security. Inthe recent case of Dusen- 
berry v. Mutual Life Insurance Company 
(188 Pa. St. 454, year 1898) in which the 
supreme court of Pennsylvania declared 
that a married woman had legal capacity 
to assign a policy of life insurance of 
which she was beneficial owner,as security 
for the debt of her husband, the court 
said: 

“It is contended for Mrs. Dusenberry 
that she, being a married woman, could 
not make a valid assignment of the pol- 
icy as security for the debt of her hus- 
band on account of the prohibition con- 
tained in the second section of the act of 
June 8, 1893, P. L. 344, which declares 
that a married woman cannot become 
accommodation indorser, maker, security 
or guarantor for another. We have held 


The names and places of those submitting inquiries are published, unless special request 


many times over that this prohibition ex- 
cluded a married woman from making the 
technical contract of indorsement, surety- 
ship or guaranty, but did not disable her 
from transferring her property as security 
for the debt of another. In Kulpv. 
Brant, 162 Pa. 222, we said, ‘It has so 
often been decided that a married woman 
may assign her personal property, as se- 
curity for her husband’s debts, and that 
if the creditor acts on the faith of the as- 
signment, she will not be allowed to repu- 
diate it, that it is useless to again cite the 
authorities.’ ”’ 

The following Pennsylvania cases, in- 
volving assignments by a wife of stocks 
or bonds as security for her husband’s 
debt, wil! illustrate both the rights of the 
creditor to whom the assignment is made, 
as well as the protection afforded the 
wife where the security falls into other 
hands, or is attempted to be held for 
other purposes than that for which it was 
pledged. 

In Selden v. Merchants National Bank 
of Meadville, 69 Pa. St. 424 (1871) Mrs. 
Selden owned a United States bond for 
$5,000, payable to her order, which she 
indorsed before a notary, making it nego- 
tiable under the rules of the Treasury 
Department. The bank loaned her hus- 
band $4,700 on the security of this bond. 
From the proceeds of the bond it paid 
the loan and then attached the balance to 
pay a judgment subsequently recovered 
against the husband. The court held 
Mrs. Selden was entitled to the balance. 
Her general indorsement was for the spe- 
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cial purpose of securing her husband’s debt 
for $4,700, which the bank knew; it was 
not as a gift to the husband or to the 
husband’s creditors. The bank held the 
residue, after paying the note, in trust for 
Mrs, Selden. 

In Dando’s Appeal, 94 Pa. St. 76(1880) 
a married woman owned stock in a na- 
tional bank. She and her husband exe- 
cuted a collateral note to a _ bank 
and deposited the stock as _ se- 
curity for its payment. The lender 
advanced the money in the presence of 
husband and wife without any knowledge 
of the disposition to be made of it. The 
collateral note contained a clause author- 
izing sale of the stock, without notice, 
and application of the proceeds, if the 
note was not paid at maturity. Later, 
the wife filed a bill alleging that no part 
of the proceeds of the note was paid to 
her, nor were they used for necessaries, 
nor for the improvement of her real es- 
tate, and believing the transaction was 
illegal and void, she prayed that the lend- 
er be enjoined from selling the stock and 
compelled to deliver it to her. The court 
said'that prior to the act of 1848, a mar- 
ried woman might sell or give, where ac- 
companied by a transfer of possession, 
her separate personal estate to her hus- 
band or to a stranger; that her power 
over her property was not lessened by 
that act, and she might transfer her sep- 
arate property to pay a present or future 
indebtedness of her husband; and that it 
had been held that she may assign her 
choses in action, her husband joining in the 
act of disposition, without acknowledg- 
ment of any kind. In the present case, 
the court said, it would be a fraud on the 
lender to permit her to take from him the 
substantial security on which he parted 
with his money, and he may retain it to 
answer the purpose for which, in good 
faith, it was received. 

In Leiper’s Appeal, 108 Pa. St. 377 
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(1885) a married woman, owning shar:s 
in a national bank, executed a power of 
attorney in blank authorizing their tran:~ 
fer and gave it, with the certificate,to her 
husband who pledged it with her assent 
to a stockbroker as margin to cover i 
tended stockbroking transactions. The 
stockbroker fraudulently pledged the 
stock to a bank for a loan. In this case 
the bank was compelled to deliver the 
stock to thewife The court said that a 
married woman may sell or give her per- 
sonal estate to her husband, or with his 
consent, to a stranger, and the wife may 
make a written transfer of the personal 
property if her husband's consent be 
orally given, and the transfer of the stock 
to the broker was valid. But the power 
of attorney signed by the wife, not being 
accompanied by written evidence of the 
assent of the husband, put a purchaser or 
pledgee from the broker on inquiry as to 
the validity of the broker’s title Not 
having made such inquiry, the purchaser 
simply took whatever rights the broker 
had to the stock. The court said in sub- 
stance: The pledge to the broker was 
good, for in that transaction the husband 
was an actor. But the husband was no 
party to the pledge by the broker. Had 
he been a party to that pledge then the 
position that the certificate and the power 
of attorney in blank, delivered to him by 
his wife, vested ‘him with the indicia of 
ownership so that he could make a valid 
pledge of the stock to innocent parties, 
might be unassailable. In fact, husband 
and wife pledged the stock to the broker 
as security. Aside from the rights of the 
pledgee, she continued absolute owner. 
In no instance did the husband claim to 
own the stock. He did not clothe the 
broker with the full indicia of title, and 
the transferee of the broker does not 
stand as an innocent purchaser or pledgee 
from the apparent owner. 

But in the later case of Souder v. Co- 
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lumbia National Bank, 156 Pa. St. 374 
(1893) it was held that the consent of the 
husband may be shown by the fact that 
he filled in the blanks in the transfer and 
power of attorney in his own handwrit- 
ing, and signed the same as a witness to 
his wife’s signature. In such case persons 
taking the stock from the wife’s assignee 
‘are not put on inquiry as to the husband’s 
consent. 

These last two cases which we have 
cited are not directly pertinent to the 
question submitted; they are only ap- 
pended as having an interesting bearing 
onthe general subject. In the case sub- 
mitted, the husband, himself applying 
for a loan on security of his wife’s stock, 
no question of his consent to her making 
the transfer can arise ; and that the bank 
is safe in making the loan, even though 
the representation that the proceeds were 
to be used in payment of a home for hus- 
band and wife was not made, we think 
the decisions first cited sufficiently show. 


Bank Cashing Check for Party Intro- 
duced by Another—Non-liability 
of introducer. 


THE CITIZENS NATIONAL BANK, 
KAUFMAN, Texas, Nov. 7th, 1902. 
Editor Banking Law Journal: 

DEAR SIR :—Is there a decision fixing liabil- 
ity, or does any liability attach, under the follow- 
ing statement of facts ? 

A walks into a bank and presents his check 
on another bank in another town and asks to 
have it cashed. The cashier, not. being ac- 
quainted, returns the check and tells him he 
must get some one to indorse it for him. He 
Steps out and gets Mr. B and comes back. Mr. 
B says to the cashier, “‘ This is Mr. A, of = 
and makes the introduction in such a way that 
the cashier is thrown off his guard, and does 
not ask Mr. B to indorse the check, but cashes 
it without the indorsement of Mr. B. The check 
\s forwarded to the bank on which it is drawn, 
and comes back indorsed, “ Party has closed his 


sunt with us.” The check being cashed on 
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Mr. B’s introduction, does any liability attach to 
him? Your answer to this will be appreciated. 
Truly, 
A, L, SELF, Cashier. 


There is no ground upon which Mr. B 
can be held liable. The practice in such 
a case is to require Mr. B to indorse the 
check; then, if it is dishonored, he can be 
held liable as indorser. The facts do not 
make out a case wherein Mr. B would be 
liable in an action for deceit, as illustrated 
by the case of Lahay v. City National 
Bank of Denver, 4 B. L. J. 179. The 
following instrument was involved in that 
case: 


“ First National Bank of Chicago, 
“Chicago, 7, 3, 1885. 

“City National Bank, Denver, Colo. 
Your account has credit for six hundred 
dollars deposited by J. Phillipe, for use 
of John Phillipe. Confirmation of the 
above will be given in our advice of this 
date. 

** $600. 


K. CHapMan, Teller.” 
One Paul D’Armenthal obtained posses- 
sion of this instrument, indorsed John 
Phillipe’s name thereon, and representing 
himself to be John Phillipe, applied to the 
City National Bank of Denver for pay- 
ment. Both Phillipe and D’Armenthal 
were unknown to the bank, and the bank 
required identification. Lahay called at 
the bank and identified D’Armenthal as 
John Phillipe. The bank then paid the 
money and was compelled to pay it again 
to the real payee. Lahay was held liable 
for his false statement to the bank, 
although he had no knowledge of its 
falsity at the time it was made. The 
court said the statute of frauds did not 
shield Lahay, as his liability did not grow 
out of a special promise to answer for the 
debt of another; nor was he sought to be 
held upon an agreement required to be in 
writing. He stated, as of his own knowl- 
edge, that D’Armenthal was Phillipe, for 
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the express purpose of inducing the bank 
to pay the money; the bank, relying upon 
the representation, did pay the money ; 
the representation was false, and the bank 
sustained damage. Every element neces- 
sary to a recovery by the bank against 
Lahay was, therefore, made out. 

But the present is not such a case. Mr. 
B, introducing Mr. A to the bank, made 
no false statement. He simply introduced 
Mr. A to the bank, which thereupon 
cashed the check, relying upon Mr. A’s 
responsibility alone. Even had Mr. B 
said, “Mr. A is all right,” this would 
have been a mere expression of opinion, 
upon which no liability could be based. 


Acceptance Payable in Another City. 


DENVER, Col., Nov. 13, 
Editor Banking Law Journai; 
DEAR SIR: In the September number at 
page 600 you say that the acceptance of a draft 
payment to be made at bank in city of accept 
or’s residence (alteration by acceptor) is a gen- 
eral acceptance, but where the drawee accepts 
payable in another city, the acceptance is qual- 


1902. 
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ified. The Colorado statute (1867) states 
“an acceptance to pay at a particular place i 
general acceptance unless it expressly st: 
that the bill is to be paid there only and 
elsewhere.” Is this a difference between 
Colorado statute and that of New York? [| ad- 
mit the text of your Journal affords the most 
reasonable method of collection, yet it seems 
directly opposed by that of this state’s statut 
R. | 


The law of New York and of Colorado 
is the same; but a proper construction 
of the section which makes an acceptance 
payable at a particular place a general 
acceptance, confines its operation to a 
ceptances payable in same city; whereas 
an acceptance payable in another city 
comes within the definition of a qualified 
acceptance which varies the effect of the 
bill, as provided in the preceding sec. 
tion. Otherwise a drawee in Denver 
could make his acceptance payable in a 
bank at Hong Kong, China, and it would 
be a general acceptance which is clearly 
A detailed discussion of this 
this 


not so. 
point will be found elsewhere in 
Journal in the series on the law. 


AMONG THE BANKS, 


Practically all the stock of the International 
Banking Corporation held by interests identi- 
fied with the Equitable Life Assurance Society 
has been sold to Metropolitan Life Insurance 
interests. At a meeting on November 24 John 
R. Hegeman and Haley Fiske, president and 
vice president of the Metropolitan company,and 
Sylvester G. Dunham, president of the Travel 
ler’s Insurance Company, were elected direc- 
tors, and W. L. Moyer, president of the Nation- 
al Shoe and Leather Bank, president. 

The Metropolitan and Travelers’ Insurance 
companies and the National Shoe and Leather 
Bank are closely related. The two insurance 
companies practically control the banking insti- 
tution. Mr. Moyer will continue as president of 
the National Shoe and Leather Bank for a few 


weeks, and upon the election of his successor 
will take a position on the executive committee. 

As aresult of the transfer of the Equitable 
Life Assurance company’s stock to the Metro- 
politan Life Insurance Company there will be 
many changes in the directorate of the interna- 
tional company, although the Equitable com- 
pany will retain representation. 

The International Banking Corporation is 
capitalized at $10,000,000. It was organized 
early in the year with a capital of $3,000,000 
and a surplus of $3,000,000. On March 25 the 
stockholders voted to increase the capital to 
$5,000,000 and the surplus to $5,000,000. 

The directorate, so it was stated at the time, 
would be enlarged by the election of prominent 


financiers in this country and abroad. The cir 
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ilar addressed to stockholders contained the 
llowing : 
The proposed increase has become desirable, 
deed unavoidable, because important interests 
this country and abroad wish to be identified 
th the corporation. The management consid- 
s that their association, as stockholders, will 
of great advantage to the business in contem- 
plation, and to the holders of the stock already 
issued. 


bh 


“The new stock is not to be put on the mar- 
ket, but will be allotted from time to time, and 

pon terms approved by the executive commit- 
tee to parties whose business 
may be deemed most favorable. 


connections 

So much as 
shall not thus be allotted shall be reserved in 
the treasury of the corporation. 

lhe first president of the International Bank- 
ing Corporation was Marcellus Hartley, who 
died shortly after the organization of the com- 
pany. The office of president has remained va- 
cant ever since. 

The impression has prevailed right along 
that the international company was controlled 
by the Equitable Life Assurance Society, many 
of the prominent directors of that institution ap- 
pearing as members of the board, which is an 
exceptionally strong one. 

The International Banking Corporation is 
the fiscal agent for the United States in China 
and the Philippine islands. It has branches in 
London and San Francisco, Manila, Singapore, 
Yokohama and Shanghai. It is also represent- 
ed in Bombay, Calcutta, Rangoon, Penang and 
in all parts of Europe. 


One of the most progressive financial institu- 
tions in the South is the Beaumont National 
Bank of Beaumont, Texas. It began business 
July Ist, 1899, with a capital of $100,000, In 
less than three and one-half years it has accu- 
mulated a surplus and profit account of $90,000, 
nearly equalling its capital. It now has deposits 
aggregating $1,000,000. The prosperity of the 
Beaumont National is in keeping with the mar- 
velous growth of the city from which it derived 
itsname., The management is in the hands of 
careful, experienced bankers, and it, no doubt, 
has as high a future as any banking institution 

the South. 


CHECK PROTECTION. 


Remarkable Endorsement of the Protectograph 
System by the U. S. Government and 
Thousands of Prominent Banks and Cor- 
porations. 


If evidence were needed that the business 
world recognizes the business necessity for the 
fullest measure of protection to commercial 
paper, it is afforded by the rapidity with which 
what 1s known as the protectograph system has 
been adopted by the financial and industrial in- 
stitutions of America. This system provides 
for the embossing of a limiting line in indelibie 
ink so deeply as to make it part of the docu- 
ment itself. This is accomplished easily and 
quickly by the use of the protectograph, a ma- 
chine which is a model of strong and compact 
construction and which performs its work so 
thoroughly that effacement or alteration of the 
line becomes a mechanical and chemical impos- 
sibility. 

While the manufacturers of the protectograph 
have an abundance of arguments in its favor; 
these are not more potent than the simple fact 
that the machine is used exclusively in the United 
States Treasury and by more than 9,000 of the 
principal monetary institutions of this country. 
It is of interest to note that the manufacturers’ 
representative at the recent Bankers’ Convention 
at New Orleans was able to account for the sale 
of 207 protectographs before the hour of ad- 
journment. 

The protectograph is manufactured by G. W. 
Todd & Co., Rochester, N. Y. 


One of the most magnificent trains in the 
world is the “Sunset Limited,” over the South- 
ern Pacific Railway from New Orleans to San 
Francisco. A trip to California on this modern- 
equipped train is attended with every luxury 
that is to be found in the most up-to-date hotels 
in the large cities. The train carries day 
coaches, Pullman compartment car, Observa- 
tion, Sleeper and Dining car, serving meals a la 
carte, and making a specialty of Creole cookery. 

In addition to the “Sunset Limited” from New 
Orleans to San Francisco, there is another 
through train daily over this line known as the 
“Pacific Coast Express,” which is first-class in 
every particular. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to 
New York Clearing House for the weeks ending Nov. 23, 1901 and Nov. 22, 1902, respectively 
gether with a computation of the proportionate increase or decrease of deposits for the year: 


Loans. Loans. Deposits. Deposits. |Pr. Ct « 


Banks. 
19OI 1902 1901 1902 Inc. De 


a 


Bank of N Y., N. B. A....'$ 19,511,000|$ 17,540,000 |$ 19,720,000 $ 16,143,000 .... 
Manhattan Co.. 24.385,000| 19,186,000 | 28,316,000) 22,402,000 
Merchants’ National 12,517,500 11,491,000 14.458,100} 13,029,000 .... 
Mechanics’ National 13,180,000 12,679,000 14,001,000 12,762,000).... 
Bank of America. ..| 19,245,600 19,480,800 | 21,826,600! 21,157,900).... 
Phenix National aC 4,742,000 5,153,000 4,531,000 4,942,000 
National City 12,127,300} 118,013,000 | 128,152,500) 109,046,000).... 
Chemical National 24,571,600; 24,080,500 | 23,966,800; 23,347, err 
Merchants’ Exch. Nat 5.314,100 4,968 ,g00 5:733.500 5,084,300)... . 
Gallatin Nat 9.314.700 8,619,600 7,570,700| 6,476,000)... 
Nat. Butch. & Drov 1,137,500 1,597,700 1,451,200 2,061,800)42. 
Mechanics & Traders’ 2,733,000 3,632,000 3,313,000 3,908,000) 17. 
Greenwich. ... 917,100 1,205,300 876,100 1,096,800 
Leather Mfrs.’ Nat 3,962,700 4,346,700 3,645,900 4,074,500 
Seventh Nationai es 3,606,000 6,611,300 4,501,100 6,063, 300 
American Exch. Nat. 28,313,000} 30,143,000 | 22,043,000, 24,915,000 13. 
Nat Bank of Commerce....| 70,100,100 70,400,100 60,378,000 7:795,000|.... 
National Broadway 6,838,200 6,900,900 5,984,200 ,851,300!.... 
Mercantile National 14,504,700, 13,158,100 5:529,900 468,500 .... 
2,480,700 3,039,000 3.417,100 842,200 
5,941,200 5:746,500 | °6,034,000 {672,400 .... 
2,032,700 2,102,7 3,058,200 742,800 .... 
+Nat. Bank of N. A 11,340,400! 15,258,200 | 11,520,800 428, 100 - 
Hanover National 46,389,500 52,91 3,600 244,900 .... 
Irving National ‘4,159,000 4.333.000 343,000, . 
tNational Citizens’ 3,997,200 4,618,400 319,800 36. 
2,556,700 3,004,300 3,057,100] 1. 
5,936,300 6,206, 300 6,260,500 
Nat. Shoe & Leather 3,959,000 4,485,400 4,867,200) 8. 
Corn Exchange 23,010,000 27,081,000| 27,027,000).... 
2,105,400 2,110,000 1,895,000)... . 
Imp. & Traders’ Nat.......| 23,343,000 21,428,000) 20,119,000).... 
National Park 48,098,000 422, 62,253,000 60,819,000 .... 
East River National 1,184,600 33, 1,493,500 1,333,500].... 
Fourth National 22,906,600! 18,832,800 | 24,041,600) 20,823,000).... 
Central 10, 349,000 9,393,000 13,128,000 11,242,000).... 
Second National 9,460,000 9.444,000 10,337,000 10,296,000).... 
First National 74.962,300 76,697,700 | 71,992,500 66,488,700 .... 
N. Y. Nat. Exch. 4.147.900 5,300,200 3,906,600 5,164,600 : 
Bowery 3,25 3,000 2,418,000 3.483,00 3,048,000 . 
N. Y. Co. National ~. 3,95 3,900 3,737,100 4,358,900 4,820,600 
German-American. . 3,303,200 3,617,800 3,274,900 3,034,500 
Chase National 42,063,900 40,204,400 51,288,700, 47,387,800 .... 
Fifth Avenue 8,888, 100 8,852,800 9,983, 100 9,673,900 .... 
German Exchange 2,360,800 2,520,700 3,406,200 3,21 3,600)... 
Germania " 2,992,100 2,881,100 4,555,100 4,664,800 2. 
Lincoln National 14,272,100 9,66 3,400 16,969,900 10,309,400 .... 3 
Garfield National 7,259,700 7,403,400 7,409,700 
Fifth National... . 2,162,900 2,318,300 2,278,000 
Bank of Metropolis........ 7,165,000 7,851,700 8,038,100 
West Side Bank 2,686,000 3,055,000 2,910,000 
Seaboard National ...| 12,107,000 11,020,000 14,493,000 
Western National -:| 35,707,200 37,018,900 42,067,200 
First National, Brooklyn... 4,188,000 4.350,000 4,307,000 
Liberty National 6,619,400 8,052,900 6,539,600 
N. Y. Produce Exchange... 4,200,600 4,281,100 4,065,300 
New Amsterdam Nat 7,791,800 7,126,000 8,960, 100 
Astor National eee 4,081,000 4,246,000 
National Bank of U. S...... 2,772,206 4,454,400 
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; 2 eee $863,208.500 | $868,217,200 $927.7 


tAbsorbed Bank of State of N. Y. {Consolidated with Ninth National 








WM. L. MOYER. 


PRESIDENT INTERNATIONAL BANKING CORPORATION, 


PRESIDENT NATIONAL SHOE AND LEATHER BANK 





